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WHY IS ECONOMICS NOT AN EVOLUTIONARY 
SCIENCE? 


M. G. DE LAPOUGE recently said, “ Anthropology is 
destined to revolutionize the political and the social 
sciences as radically as bacteriology has revolutionized 
the science of medicine.” * In so far as he speaks of 
economics, the eminent anthropologist is not alone in his 
conviction that the science stands in need of rehabilita- 
tion. His words convey a rebuke and an admonition, and 
in both respects he speaks the sense of many scientists in 
his own and related lines of inquiry. It may be taken as 
the consensus of those men who are doing the serious 
work of modern anthropology, ethnology, and psychology, 
as well as of those in the biological sciences proper, that 
economics is helplessly behind the times, and unable to 
handle its subject-matter in a way to entitle it to standing 
as a modern science. The other political and social sci- 

***The Fundamental Laws of Anthropo-sociology,”’ Journal of Political 


Economy, December, 1897, p. 54. The same paper, in substance, appears in 
the Rivista Italiana di Sociologia for November, 1897. 
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ences come in for their share of this obloquy, and perhaps 
on equally cogent grounds. Nor are the economists them- 
selves buoyantly indifferent to the rebuke. Probably no 
economist to-day has either the hardihood or the inclina- 
tion to say that the science has now reached a definitive 
formulation, either in the detail of results or as regards 
the fundamental features of theory. The nearest recent 
approach to such a position on the part of an economist of 
accredited standing is perhaps to be found in Professor 
Marshall’s Cambridge address of a year and a half ago.* 
But these utterances are so far from the jaunty confidence 
shown by the classical economists of half a century ago 
that what most forcibly strikes the reader of Professor 
Marshall’s address is the exceeding modesty and the un- 
called-for humility of the spokesman for the “ old genera- 
tion.” With the economists who are most attentively 
looked to for guidance, uncertainty as to the definitive 
value of what has been and is being done, and as to what 
we may, with effect, take to next, is so common as to sug- 
gest that indecision is a meritorious work. Even the His- 
torical School, who made their innovation with so much 
of home-grown applause some time back, have been un- 
able to settle down contentedly to the pace which they set 
themselves. 

The men of the sciences that are proud to own them- 
selves “modern” find fault with the economists for being 
still content to occupy themselves with repairing a struct- 
ure and doctrines and maxims resting on natural rights, 
utilitarianism, and administrative expediency. This asper- 
sion is not altogether merited, but is near enough to the 
mark to carry a sting. These modern sciences are evolu- 
tionary sciences, and their adepts contemplate that charac- 
teristic of their work with some complacency. Economics 
is not an evolutionary science — by the confession of its 


*“*The Old Generation of Economists and the New,” in this Journal for 
January, 1897, p. 133. 
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spokesman; and the economists turn their eyes with some- 
thing of envy and some sense of baffled emulation to 
these rivals that make broad their phylacteries with the 
legend, “ Up to date.” 

Precisely wherein the social and political sciences, in- 
cluding economics, fall short of being evolutionary sciences, 
is not so plain. At least, it has not been satisfactorily 
pointed out by their critics. Their successful rivals in 
this matter —the sciences that deal with human nature 
among the rest—claim as their substantial distinction 
that they are realistic: they deal with facts. But eco- 
nomics, too, is realistic in this sense: it deals with facts, 
often in the most painstaking way, and latterly with an 
increasingly strenuous insistence on the sole efficacy of 
data. But this “realism” does not make economics an 
evolutionary science. The insistence on data could 
scarcely be carried to a higher pitch than it was carried 
by the first generation of the Historical School; and yet . 
no economies is farther from being an evolutionary science 
than the received economics of the Historical School. 
The whole broad range of erudition and research that en- 
gaged the energies of that school commonly falls short of 
being science, in that, when consistent, they have con- 
tented themselves with an enumeration of data and a 
narrative account of industrial development, and have not 
presumed to offer a theory of anything or to elaborate their 
results into a consistent body of knowledge. 

Any evolutionary science, on the other hand, is a close- 
knit body of theory. It is a theory of a process, of an 
unfolding sequence. But here, again, economics seems to 
meet the test in a fair measure, without satisfying its crit- 
ics that its credentials are good. It must be admitted, 
e.g., that J. S. Mill’s doctrines of production, distribution, 
and exchange, are a theory of certain economic processes, 
and that he deals in a consistent and effective fashion with 
the sequences of fact that make up his subject-matter. So, 
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also, Cairnes’s discussion of normal value, of the rate of 
wages, and of international trade, are excellent instances 
of a theoretical handling of economic processes of sequence 
and the orderly unfolding development of fact. But an 
attempt to cite Mill and Cairnes as exponents of an evolu- 
tionary economics will produce no better effect than per- 
plexity, and not a great deal of that. Very much of 
monetary theory might be cited to the same purpose and 
with the like effect. Something similar is true even of 
late writers who have avowed some penchant for the 
evolutionary point of view; as, e.g., Professor Hadley,— 
to cite a work of unquestioned merit and unusual reach. 
Measurably, he keeps the word of promise to the ear; but 
any one who may cite his Economics as having brought 
political economy into line as an evolutionary science will 
convince neither himself nor his interlocutor. Something 
to the like effect may fairly be said of the published work 
of that later English strain of economists represented by 
Professors Cunningham and Ashley, and Mr. Cannan, to 
name but a few of the more eminent figures in the group. 
Of the achievements of the classical economists, recent 
and living, the science may justly be proud; but they fall 
short of the evolutionist’s standard of adequacy, not in 
failing to offer a theory of a process or of a developmental 
relation, but through conceiving their theory in terms 
alien to the evolutionist’s habits of thought. The differ- 
ence between the evolutionary and the pre-evolutionary 
sciences lies not in the insistence on facts. There was a 
great and fruitful activity in the natural sciences in col- 
lecting and collating facts before these sciences took on 
the character which marks them as evolutionary. Nor 
does the difference lie in the absence of efforts to formu- 
late and explain schemes of process, sequence, growth, 
and development in the pre-evolutionary days. Efforts of 
this kind abounded, in number and diversity; and many 
schemes of development, of great subtlety and beauty, 
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gained a vogue both as theories of organic and inorganic 
development and as schemes of the life history of nations 
and societies. It will not even hold true that our elders 
overlooked the presence of cause and effect in formulating 
their theories and reducing their data to a body of knowl- 
edge. But the terms which were accepted as the defini- 
tive terms of knowledge were in some degree different in 
the early days from what they are now. The terms of 
thought in which the investigators of some two or three 
generations back definitively formulated their knowledge 
of facts, in their last analyses, were different in kind from 
the terms in which the modern evolutionist is content to 
formulate his results. The analysis does not run back to 
the same ground, or appeal to the same standard of final- 
ity or adequacy, in the one case as in the other. 

The difference is a difference of spiritual attitude or 
point of view in the two contrasted generations of scien- 
tists. To put the matter in other words, it is a difference . 
in the basis of valuation of the facts for the scientific pur- 
pose, or in the interest from which the facts are appre- 
ciated. With the earlier as with the later generation 
the basis of valuation of the facts handled is, in matters of 
detail, the causal relation which is apprehended to subsist 
between them. This is true to the greatest extent for the 
natural sciences. But in their handling of the more com- 
prehensive schemes of sequence and relation—in their 
definitive formulation of the results — the two generations 
differ. The modern scientist is unwilling to depart from 
the test of causal relation or quantitative sequence. 
When he asks the question, Why? he insists on an an- 
swer in terms of cause and effect. He wants to reduce 
his solution of all problems to terms of the conservation of 
energy or the persistence of quantity. This is his last 
recourse. And this last recourse has in our time been 
made available for the handling of schemes of develop- 
ment and theories of a comprehensive process by the 
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notion of a cumulative causation. The great deserts of 
the evolutionist leaders—if they have great deserts as 
leaders —lie, on the one hand, in their refusal to go back 
of the colorless sequence of phenomena and seek higher 
ground for their ultimate syntheses, and, on the other 
hand, in their having shown how this colorless impersonal 
sequence of cause and effect can be made use of for theory 
proper, by virtue of its cumulative character. 

For the earlier natural scientists, as for the classical 
economists, this ground of cause and effect is not defini- 
tive. Their sense of truth and substantiality is not satis- 
fied with a formulation of mechanical sequence. The 
ultimate term in their systematization of knowledge is a 
“natural law.” This natural law is felt to exercise some 
sort of a coercive surveillance over the sequence of events, 
and to give a spiritual stability and consistence to the 
causal relation at any given juncture. To meet the high 
classical requirement, a sequence —and a developmental 
process especially — must be apprehended in terms of a 
consistent propensity tending to some spiritually legiti- 
mate end. When facts and events have been reduced to 
these terms of fundamental truth and have been made to 
square with the requirements of definitive normality, the 
investigator rests content. Any causal sequence which is 
apprehended to traverse the imputed propensity in events 
is a “disturbing factor.” Logical congruity with the ap- 
prehended propensity is, in this view, adequate ground 
of procedure in building up a scheme of knowledge or of 
development. The objective point of the efforts of the 
scientists working under the guidance of this classical 
tradition, is to formulate knowledge in terms of absolute 
truth; and this absolute truth is a spiritual fact. It 
means a coincidence of facts with the deliverances of an 
enlightened and deliberate common sense. 

The development and the attenuation of this preconcep- 
tion of normality or of a propensity in events might be 
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traced in detail from primitive animism down through the 
elaborate discipline of faith and metaphysics, overruling 
Providence, order of nature, natural rights, natural law, 
underlying principles. But all that may be necessary 
here is to point out that, by descent and by psychological 
content, this constraining normality is of a spiritual kind. 
It is for the scientific purpose an imputation of spiritual 
coherence to the facts dealt with. The question of inter- 
est is how this preconception of normality has fared at the 
hands of modern science, and how it has come to be super- 
seded in the intellectual primacy by the latter-day pre- 
conception of a non-spiritual sequence. This question is 
of interest because its answer may throw light on the 
question as to what chance there is for the indefinite per- 
sistence of this archaic habit of thought in the methods 
of economic science. 


Under primitive conditions, men stand in immediate 
personal contact with the material facts of the environ- 
ment; and the force and discretion of the individual in 
shaping the facts of the environment count obviously, and 
to all appearance solely, in working out the conditions of 
life. There is little of impersonal or mechanical sequence 
visible to primitive men in their every-day life; and what 
there is of this kind in the processes of brute nature about 
them is in large part inexplicable and passes for inscrut- 
able. It is accepted as malignant or beneficent, and is 
construed in the terms of personality that are familiar to 
all men at first hand,—the terms known to all men by 
first-hand knowledge of their own acts. The inscrutable 
movements of the seasons and of the natural forces are 
apprehended as actions guided by discretion, will power, 
or propensity looking to an end, much as human actions 
are. The processes of inanimate nature are agencies 
whose habits of life are to be learned, and who are to be 
coerced, outwitted, circumvented, and turned to account, 
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much as the beasts are. At the same time the community 
is small, and the human contact of the individual is not 
wide. Neither the industrial life nor the non-industrial 
social life forces upon men’s attention the ruthless imper- 
sonal sweep of events that no man can withstand or de- 
flect, such as becomes visible in the more complex and 
comprehensive life process of the larger community of a 
later day. There is nothing decisive to hinder men’s 
knowledge of facts and events being formulated in terms 
of personality — in terms of habit and propensity and will 
power. 

As time goes on and as the situation departs from 
this archaic character,— where it does depart from it,— 
the circumstances which condition men’s systematization 
of facts change in such a way as to throw the impersonal 
character of the sequence of events more and more into 
the foreground. The penalties for failure to apprehend 
facts in dispassionate terms fall surer and swifter. The 
sweep of events is forced home more consistently on men’s 
minds. The guiding hand of a spiritual agency or a pro- 
pensity in events becomes less readily traceable as men’s 
knowledge of things grows ampler and more searching. 
In modern times, and particularly in the industrial coun- 
tries, this coercive guidance of men’s habits of thought 
in the realistic direction has been especially pronounced ; 
and the effect shows itself in a somewhat reluctant but 
cumulative departure from the archaic point of view. 
The departure is most visible and has gone farthest in 
those homely branches of knowledge that have to do 
immediately with modern mechanical processes, such as 
engineering designs and technological contrivances gen- 
erally. Of the sciences, those have wandered farthest on 
this way (of integration or disintegration, according as one 
may choose to view it) that have to do with mechanical 
sequence and process; and those have best and longest 
retained the archaic point of view intact which —like the 
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moral, social, or spiritual sciences — have to do with proc- 
ess and sequence that is less tangible, less traceable by 
the use of the senses, and that therefore less immediately 
forces upon the attention the phenomenon of sequence as 
contrasted with that of propensity. 

There is no abrupt transition from the pre-evolutionary 
to the post-evolutionary standpoint. Even in those nat- 
ural sciences which deal with the processes of life and the 
evolutionary sequence of events the concept of dispassion- 
ate cumulative causation has often and effectively been 
helped out by the notion that there is in all this some 
sort of a meliorative trend that exercises a constraining 
guidance over the course of causes and effects. The faith 
in this meliorative trend as a concept useful to the science 
has gradually weakened, and it has repeatedly been disa- 
vowed ; but it can scarcely be said to have yet disappeared 
from the field. 

The process of change in the point of view, or in the 
terms of definitive formulation of knowledge, is a gradual 
one; and all the sciences have shared, though in an un- 
equal degree, in the change that is going forward. Eco- 
nomics is not an exception to the rule, but it still shows 
too many reminiscences of the “natural” and the “ nor- 
mal,” of “verities” and “tendencies,” of “controlling 
principles” and “disturbing causes,” to be classed as an 
evolutionary science. The history of the science shows a 
long and devious course of disintegrating animism,— from 
the days of the scholastic writers, who discussed usury 
from the point of view of its relation to the divine suze- 
rainty, to the Physiocrats, who rested their case on an 
“ordre naturel” and a “loi naturelle” that decides what 
is substantially true and, in a general way, guides the 
course of events by the constraint of logical congruence. 
There has been something of a change from Adam Smith, 
whose recourse in perplexity was to the guidance of “an 
unseen hand,” to Mill and Cairnes, who formulated the 
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laws of “natural” wages and “normal” value, and the 
former of whom was so well content with his work as to 
say, “ Happily, there is nothing in the laws of Value which 
remains for the present or any future writer to clear up: 
the theory of the subject is complete.” * But the differ- 
ence between the earlier and the later point of view is a 
difference of degree rather than of kind. 

The standpoint of the classical economists, in their 
higher or definitive syntheses and generalizations, may not 
inaptly be called the standpoint of ceremonial adequacy. 
The ultimate laws and principles which they formulated 
were laws of the normal or the natural, according to a pre- 
conception regarding the ends to which, in the nature of 
things, all things tend. In effect, this preconception im- 
putes to things a tendency to work out what the instructed 
common sense of the time accepts as the adequate or 
worthy end of human effort. It is a projection of the 
accepted ideal of conduct. This ideal of conduct is made 
to serve as a canon of truth, to the extent that the inves- 
tigator contents himself with an appeal to its legitimation 
for premises that run back of the facts with which he is 
immediately dealing, for the “ controlling principles ” that 
are conceived intangibly to underlie the process discussed, 
and for the “ tendencies” that run beyond the situation 
as it lies before him. As instances of the use of this cere- 
monial canon of knowledge may be cited the “ conjectural 
history” that plays so large a part in the classical treat- 
ment of economic institutions, such as the normalized 
accounts of the beginnings of barter in the transactions of 
the putative hunter, fisherman, and boat-builder, or the 
man with the plane and the two planks, or the two men 
with the basket of apples and the basket of nuts.t Of a 
similar import is the characterization of money as “ the 
great wheel of circulation” ¢ or as “the medium of ex- 
* Political Economy, Book III. chap. i. 

t Marshall, Principles of Economics (2d ed.), Book V. chap. ii. p. 395, note. 
t Adam Smith, Wealth of Nations (Bohn ed.), Book II. chap. ii. p. 289. 
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change.” Money is here discussed in terms of the end 
which, “in the normal case,” it should work out according 
to the given writer’s ideal of economic life, rather than in 
terms of causal relation. 

With later writers especially, this terminology is no 
doubt to be commonly taken as a convenient use of meta- 
phor, in which the concept of normality and propensity to 
an end has reached an extreme attenuation. But itis pre- 
cisely in this use of figurative terms for the formulation of 
theory that the classical normality still lives its attenuated 
life in modern economics; and it is this facile recourse to 
inscrutable figures of speech as the ultimate terms of the- 
ory that has saved the economists from being dragooned 
into the ranks of modern science. The metaphors are 
effective, both in their homiletical use and as a labor-sav- 
ing device,— more effective than their user designs them 
to be. By their use the theorist is enabled serenely to 
enjoin himself from following out an elusive train of causal 
sequence. He is also enabled, without misgivings, to con- 
struct a theory of such an institution as money or wages or 
land-ownership without descending to a consideration of 
the living items concerned, except for convenient corrobo- 
ration of his normalized scheme of symptoms. By this 
method the theory of an institution or a phase of life may 
be stated in conventionalized terms of the apparatus 
whereby life is carried on, the apparatus being invested 
with a tendency to an equilibrium at the normal, and the 
theory being a formulation of the conditions under which 
this putative equilibrium supervenes. In this way we have 
come into the usufruct of a cost-of-production theory of 
value which is pungently reminiscent of the time when 
Nature abhorred a vacuum. The ways and means and the 
mechanical structure of industry are formulated in a con- 
ventionalized nomenclature, and the observed motions of 
this mechanical apparatus are then reduced to a normalized 
scheme of relations. The scheme so arrived at is spirit- 
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ually binding on the behavior of the phenomena contem- 
plated. With this normalized scheme as a guide, the 
permutations of a given segment of the apparatus are 
worked out according to the values assigned the several 
items and features comprised in the calculation; and a 
ceremonially consistent formula is constructed to cover 
that much of the industrial field. This is the deductive 
method. The formula is then tested by comparison with 
observed permutations, by the polariscopic use of the 
“normal case”; and the results arrived at are thus authen- 
ticated by induction. Features of the process that do not 
lend themselves to interpretation in the terms of the 
formula are abnormal cases and are due to disturbing 
causes. In all this the agencies or forces causally at work 
in the economic life process are neatly avoided. The out- 
come of the method, at its best, is a body of logically con- 
sistent propositions concerning the normal relations of 
things —a system of economic taxonomy. At its worst, it 
is a body of maxims for the conduct of business and a 
polemical discussion of disputed points of policy. 

In all this, economic science is living over again in its 
turn the experiences which the natural sciences passed 
through some time back. In the natural sciences the 
work of the taxonomist was and continues to be of great 
value, but the scientists grew restless under the régime of 
symmetry and system-making. They took to asking why, 
and so shifted their inquiries from the structure of the 
coral reefs to the structure and habits of life of the polyp 
that lives in and by them. In the science of plants, sys- 
tematic botany has not ceased to be of service; but the 
stress of investigation and discussion among the botanists 
to-day falls on the biological value of any given feature of 
structure, function, or tissue rather than on its taxonomic 
bearing. All the talk about cytoplasm, centrosomes, and 
karyokinetic process, means that the inquiry now looks 
consistently to the life process, and aims to explain it in 
terms of cumulative causation. 
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What may be done in economic science of the taxo- 
nomic kind is shown at its best in Cairnes’s work, where 
the method is well conceived and the results effectively 
formulated and applied. Cairnes handles the theory of 
the normal case in economic life with a master hand. In 
his discussion the metaphysics of propensity and tendencies 
no longer avowedly rules the formulation of theory, nor 
is the inscrutable meliorative trend of a harmony of inter- 
ests confidently appealed to as an engine of definitive use 
in giving legitimacy to the economic situation at a given 
time. There is less of an exercise of faith in Cairnes’s 
economic discussions than in those of the writers that 
went before him. The definitive terms of the formula- 
tion are still the terms of normality and natural law, but 
the metaphysics underlying this appeal to normality is so 
far removed from the ancient ground of the beneficent 
“order of nature” as to have become at least nominally 
impersonal and to proceed without a constant regard to. 
the humanitarian bearing of the “ tendencies” which it 
formulates. The metaphysics has been attenuated to 
something approaching in colorlessness the naturalist’s 
conception of natural law. It is a natural law which, in 
the guise of “controlling principles,” exercises a constrain- 
ing surveillance over the trend of things; but it is no 
longer conceived to exercise its constraint in the interest 
of certain ulterior human purposes. The element of be- 
neficence has been well-nigh eliminated, and the system is 
formulated in terms of the system itself. Economics as it 
left Cairnes’s hand, so far as his theoretical work is con- 
cerned, comes near being taxonomy for taxonomy’s sake. 

No equally capable writer has come as near making 
economics the ideal “dismal” science as Cairnes in his 
discussion of pure theory. In the days of the early classi- 
cal writers economics had a vital interest for the laymen 
of the time, because it formulated the common sense 
metaphysics of the time in its application to a department 
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of human life. But in the hands of the later classical 
writers the science lost much of its charm in this regard. 
It was no longer a definition and authentication of the 
deliverances of current common sense as to what ought to 
come to pass; and it, therefore, in large measure lost the 
support of the people out of doors, who were unable to 
take an interest in what did not concern them; and it 
was also out of touch with that realistic or evolutionary 
habit of mind which got under way about the middle of 
the century in the natural sciences. It was neither 
vitally metaphysical nor matter-of-fact, and it found com- 
fort with very few outside of its own ranks. Only for 
those who by the fortunate accident of birth or education 
have been able to conserve the taxonomic animus has the 
science during the last third of a century continued to be 
of absorbing interest. The result has been that from the 
time when the taxonomic structure stood forth as a com- 
pleted whole in its symmetry and stability the economists 
themselves, beginning with Cairnes, have been growing 
restive under its discipline of stability, and have made 
many efforts, more or less sustained, to galvanize it into 
movement. At the hands of the writers of the classical 
line these excursions have chiefly aimed at a more com- 
plete and comprehensive taxonomic scheme of permuta- 
tions; while the historical departure threw away the taxo- 
nomic ideal without getting rid of the preconceptions on 
which it is based; and the later Austrian group struck 
out on a theory of process, but presently came to a full 
stop because the process about which they busied them- 
selves was not, in their apprehension of it, a cumulative 
or unfolding sequence. 


But what does all this signify? If we are getting rest- 
less under the taxonomy of a monocotyledonous wage 
doctrine and a cryptogamic theory of interest, with in- 
volute, loculicidal, tomentous, and moniliform variants, 
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what is the cytoplasm, centrosome, or karyokinetic proc- 
ess to which we may turn, and in which we may find sur- 
cease from the metaphysics of normality and controlling 
principles? What are we going to do about it? The 
question is rather, What are we doing about it? There 
is the economic life process still in great measure await- 
ing theoretical formulation. The active material in which 
the economic process goes on is the human material of 
the industrial community. For the purpose of economic 
science the process of cumulative change that is to be 
accounted for is the sequence of change in the methods 
of doing things,— the methods of dealing with the ma- 
terial means of life. 

What has been done in the way of inquiry into this 
economic life process? The ways and means of turning 
material objects and’ circumstances to account lie before 
the investigator at any given point of time in the form of 
mechanical contrivances and arrangements for compassing 
certain mechanical ends. It has therefore been easy to 
accept these ways and means as items of inert matter 
having a given mechanical structure and thereby serving 
the material ends of man. As such, they have been sched- 
uled and graded by the economists under the head of 
capital, this capital being conceived as a mass of material 
objects serviceable for human use. This is well enough 
for the purposes of taxonomy; but it is not an effective 
method of conceiving the matter for the purpose of a 
theory of the developmental process. For the latter pur- 
pose, when taken as items in a process of cumulative 
change or as items in the scheme of life, these produc- 
tive goods are facts of human knowledge, skill, and predi- 
lection ; that is to say, they are, substantially, prevalent 
habits of thought, and it is as such that they enter into 
the process of industrial development. The physical 
properties of the materials accessible to man are con- 
stants: it is the human agent that changes,—his insight 
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and his appreciation of what these things can be used for 
is what develops. The accumulation of goods already on 
hand conditions his handling and utilization of the mate- 
rials offered, but even on this side —the “limitation of 
industry by capital ’— the limitation imposed is on what 
men can do and on the methods of doing it. The changes 
that take place in the mechanical contrivances are an 
expression of changes in the human factor. Changes in 
the material facts breed further change only through the 
human factor. It is in the human material that the con- 
tinuity of development is to be looked for; and it is here, 
therefore, that the motor forces of the process of economic 
development must be studied if they are to be studied in 
action at all. Economic action must be the subject-matter 
of the science if the science is to fall into line as an evo- 
lutionary science. 

Nothing new has been said in all this. But the fact is 
all the more significant for being a familiar fact. It is a 
fact recognized by common consent throughout much of 
the later economic discussion, and this current recognition 
of the fact is a long step towards centering discussion and 
inquiry upon it. If economics is to follow the lead or 
the analogy of the other sciences that have to do with a 
life process, the way is plain so far as regards the general 
direction in which the move will be made. 

The economists of the classical trend have made no seri- 
ous attempt to depart from the standpoint of taxonomy 
and make their science a genetic account of the economic 
life process. As has just been said, much the same is true 
for the Historical School. The latter have attempted an 
account of developmental sequence, but they have fol- 
lowed the lines of pre-Darwinian speculations on devel- 
opment rather than lines which modern science would 
recognize as evolutionary. They have given a narrative 
survey of phenomena, not a genetic account of an unfold- 
ing process. In this work they have, no doubt, achieved 
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results of permanent value; but the results achieved are 
scarcely to be classed as economic theory. On the other 
hand, the Austrians and their precursors and their coadju- 
tors in the value discussion have taken up a detached 
portion of economic theory, and have inquired with great 
nicety into the process by which the phenomena within 
their limited field are worked out. The entire discussion 
of marginal utility and subjective value as the outcome of 
a valuation process must be taken as a genetic study of 
this range of facts. But here, again, nothing further has 
come of the inquiry, so far as regards a rehabilitation of 
economic theory as a whole. Accepting Menger as their 
spokesman on this head, it must be said that the Austrians 
have on the whole showed themselves unable to break 
with the classical tradition that economics is a taxonomic 
science. 

The reason for the Austrian failure seems to lie in a 
faulty conception of human nature,— faulty for the present 
purpose, however adequate it may be for any other. In 
all the received formulations of economic theory, whether 
at the hands of English economists or those of the Conti- 
nent, the human material with which the inquiry is con- 
cerned is conceived in hedonistic terms; that is to say, in 
terms of a passive and substantially inert and immutably 
given human nature. The psychological and anthropo- 
logical preconceptions of the economists have been those 
which were accepted by the psychological and social 
sciences some generations ago. The hedonistic concep-, 
tion of man is that of a lightning calculator of pleas- 
ures and pains, who oscillates like a homogeneous glob- 
ule of desire of happiness under the impulse of stimuli 
that shift him about the area, but leave him intact. He 
has neither antecedent nor consequent. He is an isolated, 
definitive human datum, in stable equilibrium except for 
the buffets of the impinging forces that displace him in 
one direction or another. Self-poised in elemental space, 





_ 





390 QUARTERLY JOURNAL OF ECONOMICS 


he spins symmetrically about his own spiritual axis until 
the parallelogram of forces bears down upon him, where- 
upon he follows the line of the resultant. When the 
force of the impact is spent, he comes to rest, a self- 
contained globule of desire as before. Spiritually, the 
hedonistic man is not a prime mover. He is not the seat 
of a process of living, except in the sense that he is sub- 
ject to a series of permutations enforced upon him by 
circumstances external and alien to him. 

The later psychology, re-enforced by modern anthropo- 
logical research, gives a different conception of human 
nature. According to this conception, it is the character- 
istic of man to do something, not simply to suffer pleas- 
ures and pains through the impact of suitable forces. He 
is not simply a bundle of desires that are to be saturated 
by being placed in the path of the forces of the environ- 
ment, but rather a coherent structure of propensities and 
habits which seeks realization and expression in an unfold- 
ing activity. According to this view, human activity, 
and economic activity among the rest, is not apprehended 
as something incidental to the process of saturating given 
desires. The activity is itself the substantial fact of the 
process, and the desires under whose guidance the action 
takes place are circumstances of temperament which de- 
termine the specific direction in which the activity will 
unfold itself in the given case. These circumstances of 
temperament are ultimate and definitive for the individual 
who acts under them, so far as regards his attitude as 
agent in the particular action in which he is engaged. 
But, in the view of the science, they are elements of the 
existing frame of mind of the agent, and are the outcome 
of his antecedents and his life up to the point at which he 
stands. They are the products of his hereditary traits 
and his past experience, cumulatively wrought out under 
a given body of traditions, conventionalities, and material 
circumstances ; and they afford the point of departure for 











ECONOMICS AS AN EVOLUTIONARY SCIENCE 391 


the next step in the process. The economic life history 
of the individual is a cumulative process of adaptation of 
means to ends that cumulatively change as the process 
goes on, both the agent and his environment being at any 
point the outcome of the past process. His methods of 
life to-day are enforced upon him by his habits of life 
carried over from yesterday and by the circumstances left 
as the mechanical residue of the life of yesterday. 

What is true of the individual in this respect is true 
of the group in which he lives. All economic change is 
a change in the economic community,— a change in the 
community’s methods of turning material things to ac- 
count. The change is always in the last resort a change 
in habits of thought. This is true even of changes in the 
mechanical processes of industry. A given contrivance 
for effecting certain material ends becomes a circumstance 
which affects the further growth of habits of thought — 
habitual methods of procedure —and so becomes a point 
of departure for further development of the methods of 
compassing the ends sought and for the further variation 
of ends that are sought to be compassed. In all this flux 
there is no definitively adequate method of life and no de- 
finitive or absolutely worthy end of action, so far as 
concerns the science which sets out to formulate a theory 
of the process of economic life. What remains as a hard 
and fast residue is the fact of activity directed to an ob- 
jective end. Economic action is teleological, in the sense 
that men always and everywhere seek to do something. 
What, in specific detail, they seek, is not to be answered 
except by a scrutiny of the details of their activity ; but, 
‘so long as we have to do with their life as members of the 
economic community, there remains the generic fact that 
their life is an unfolding activity of a teleological kind. 

It may or may not be a teleological process in the sense 
that it tends or should tend to any end that is conceived 
to be worthy or adequate by the inquirer or by the con- 
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sensus of inquirers. Whether it is or is not is a question 
with which the present inquiry is not concerned ; and it is 
also a question of which an evolutionary economics need 
take no account. The question of a tendency in events 
can evidently not come up except on the ground of some 
preconception or prepossession on the part of the person 
looking for the tendency. In order to search for a ten- 
| dency, we must be possessed of some notion of a definitive 
/end to be sought, or some notion as to what is the legit- 
\imate trend of events. The notion of a legitimate trend 
in a course of events is an extra-evolutionary preconcep- 
tion, and lies outside the scope of an inquiry into the 
causal sequence in any process. The evolutionary point 
of view, therefore, leaves no place for a formulation of 
natural laws in terms of definitive normality, whether in 
economics or in any other branch of inquiry. Neither 
does it leave room for that other question of normality, 
What should be the end of the developmental process 
under discussion ? 

The economic life history of any community is its life 
history in so far as it is shaped by men’s interest in the 
material means of life. This economic interest has counted 
for much in shaping the cultuyal growth of all communi- 
ties. Primarily and most obviously, it has guided the 
formation, the cumulative growth, of that range of con- 
ventionalities and methods of life that are currently recog- 
nized as economic institutions; but the same interest has 
also pervaded the community’s life and its cultural growth 
at points where the resulting structural features are not 
chiefly and most immediately of an economic bearing. 
The economic interest goes with men through life, and it 
goes with the race throughout its process of cultural de- 
velopment. It affects the cultural structure at all points, 
so that all institutions may be said to be in some measure 
economic institutions. This is necessarily the case, since 
the base of action — the point of departure — at any step 
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in the process is the entire organic complex of habits of 
thought that have been shaped by the past process. The 
economic interest does not act in isolation, for it is but one 
of several vaguely isolable interests on which the complex 
of teleological activity carried out by the individual pro- 
ceeds. The individual is but a single agent in each case ; 
and he enters into each successive action as a whole, 
although the specific end sought in a given action may be 
sought avowedly on the basis of a particular interest; as 
e.g., the economic, esthetic, sexual, humanitarian, devo- 
tional interests. Since each of these passably isolable 
interests is a propensity of the organic agent man, with 
his complex of habits of thought, the expression of each is 
affected by habits of life formed under the guidance of all 
the rest. There is, therefore, no neatly isolable range of 
cultural phenomena that can be rigorously set apart under 
the head of economic institutions, although a category of 
“ economic institutions ” may be of service as a convenient 
caption, comprising those institutions in which the eco- 
nomic interest most immediately and consistently finds 
expression, and which most immediately and with the 
least limitation are of an economic bearing. 

From what has been said it appears that an evolutionary 
economics must be the theory of a process of cultural 
growth as determined by the economic interest, a theory 
of a cumulative sequence of economic institutions stated 
in terms of the process itself. Except for the want of 
space to do here what should be done in some detail if it 
is done at all, many efforts by the later economists in this 
direction might be cited to show the trend of economic 
discussion in this direction. There is not a little evidence 
to this effect, and much of the work done must be rated 
as effective work for this purpose. Much of the work of 
the Historical School, for instance, and that of its later 
exponents especially, is too noteworthy to be passed over 
in silence, even with all due regard to the limitations of 
space. 





——————— 


——— 











894 QUARTERLY JOURNAL OF ECONOMICS 


We are now ready to return to the question why eco- 
nomics is not an evolutionary science. It is necessarily 
the aim of such an economics to trace the cumulative 
working out of the economic interest in the cultural 
sequence. It must be a theory of the economic life proc- 
ess of the race or the community. The economists have 
accepted the hedonistic preconceptions concerning human 
nature and human action, and the conception of the eco- 
nomic interest which a hedonistic psychology gives does 
not afford material for a theory of the development of 
human nature. Under hedonism the economic interest is 
not conceived in terms of action. It is therefore not read- 
ily apprehended or appreciated in terms of a cumulative 
growth of habits of thought, and does not provoke, even 
if it did lend itself to, treatment by the evolutionary 
method. At the same time the anthropological precon- 
ceptions current in that common-sense apprehension of 
human nature to which economists have habitually turned 
has not enforced the formulation of human nature in 
terms of a cumulative growth of habits of life. These 
received anthropological preconceptions are such as have 
made possible the normalized conjectural accounts of 
primitive barter with which all economic readers are 
familiar, and the no less normalized conventional deriva- 
tion of landed property and its rent, or the sociologico- 
philosophical discussions of the “function” of this or that 
class in the life of society or of the nation. 

The premises and the point of view required for an evo- 
lutionary economics have been wanting. The economists 
have not had the materials for such a science ready to 
their hand, and the provocation to strike out in such a 
direction has been absent. Even if it has been possible at 
any time to turn to the evolutionary line of speculation 
in economics, the possibility of a departure is not enough 
to bring it about. So long as the habitual view taken of 
a given range of facts is of the taxonomic kind and the 
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material lends itself to treatment by that method, the tax- 
onomic method is the easiest, gives the most gratifying 
immediate results, and best fits into the accepted body of 
knowledge of the range of facts in question. This has 
been the situation in economics. The other sciences of 
its group have likewise been a body of taxonomic dis- 
cipline, and departures from the accredited method have 
lain under the odium of being meretricious innovations. 
The well-worn paths are easy to follow and lead into good 
company. Advance along them visibly furthers the ac- 
credited work which the science has in hand. Divergence 
from the paths means tentative work, which is necessarily 
slow and fragmentary and of uncertain value. 

It is only when the methods of the science and the syn- 
theses resulting from their use come to be out of line with 
habits of thought that prevail in other matters that the 
scientist grows restive under the guidance of the received 
methods and standpoints, and seeks a way out. Like other 
men, the economist is an individual with but one intelli-° 
gence. He is a creature of habits and propensities given 
through the antecedents, hereditary and cultural, of which 
he is an outcome; and the habits of thought formed in any 
one line of experience affect his thinking in any other. 
Methods of observation and of handling facts that are 
familiar through habitual use in the general range of knowl- 
edge, gradually assert themselves in any given special 
range of knowledge. They may be accepted slowly and 
with reluctance where their acceptance involves innova- 
tion; but, if they have the continued backing of the gen- 
eral body of experience, it is only a question of time when 
they shall come into dominance in the special field. The 
intellectual attitude and the method of correlation en- 
forced upon us in the apprehension and assimilation of 
facts in the more elementary ranges of knowledge that 
have to do with brute facts assert themselves also when 
the attention is directed to those phenomena of the life 
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process with which economics has to do; and the range 
of facts which are habitually handled by other methods 
than that in traditional vogue in economics has now be- 
come so large and so insistently present at every turn that 
we are left restless, if the new body of facts cannot be 
handled according to the method of mental procedure 
which is in this way becoming habitual. 

In the general body of knowledge in modern times the 
facts are apprehended in terms of causal sequence. This 
is especially true of that knowledge of brute facts which 
is shaped by the exigencies of the modern mechanical in- 
dustry. To men thoroughly imbued with this matter-of- 
fact habit of mind the laws and theorems of economics, 
and of the other sciences that treat of the normal course 
of things, have a character of “ unreality” and futility 
that bars out any serious interest in their discussion. 
The laws and theorems are “ unreal ” to them because they 
are not to be apprehended in the terms which these men 
make use of in handling the facts with which they are 
perforce habitually occupied. The same matter-of-fact 
spiritual attitude and mode of procedure have now made 
their way well up into the higher levels of scientific knowl- 
edge, even in the sciences which deal in a more elemen- 
tary way with the same human material that makes the 
subject-matter of economics, and the economists them- 
selves are beginning to feel the unreality of their theorems 
about “normal” cases. Provided the practical exigencies 
of modern industrial life continue of the same character as 
they now are, and so continue to enforce the impersonal 
method of knowledge, it is only a question of time when 
that (substantially animistic) habit of mind which pro- 
ceeds on the notion of a definitive normality shall be dis- 
placed in the field of economic inquiry by that (substan- 
tially materialistic) habit of mind which seeks a compre- 
hension of facts in terms of a cumulative sequence. 

The later method of apprehending and assimilating 
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facts and handling them for the purposes of knowledge 
may: be better or worse, more or less worthy or adequate, 
than the earlier; it may be of greater or less ceremonial or 
esthetic effect; we may be moved to regret the incursion 
of underbred habits of thought into the scholar’s domain. 
But all that is beside the present point. Under the stress 
of modern technological exigencies, men’s every-day habits 
of thought are falling into the lines that in the sciences 
constitute the evolutionary method ; and knowledge which 
proceeds on a higher, more archaic plane is becoming 
alien and meaningless to them. The social and political 
sciences must follow the drift, for they are already caught 
in it. 

THORSTEIN VEBLEN. 
University oF CHIcaco. 
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THE FRENCH WORKMEN’S COMPENSATION 
ACT. 


THE radical departure in social legislation which found 
expression in the workingmen’s compulsory insurance laws 
of Germany properly attracted the attention of students 
of social reform throughout the world. Had the effect of 
this movement been confined within the boundaries of the 
German Empire, it would have been important to the 
foreign student chiefly as affording an interesting applica- 
tion of a new and striking method of social reform. Its 
rapid extension in other countries, however, has made it 
of great practical significance for every land. By far the 
most important result of this step on the part of the Ger- 
man government is the spread of its influence throughout 
Europe. Everywhere it has profoundly modified the 
whole current of thought regarding the solution of several 
of the most important questions affecting the welfare of 
the laboring classes. 

It is difficult to mention another example where a new 
and radical form of social reform has gained ground with 
equal rapidity. Germany enacted her first compulsory in- 
surance law in 1888. Not only has she persistently con- 
tinued the elaboration of her system, but other nations 
have followed suit. Austria and Norway have no less 
unreservedly accepted the policy of compulsion, and the 
former country has organized a system for the compulsory 
insurance of workingmen against accidents and sickness 
scarcely less complete than that of Germany itself. In 
Italy, when the first proposal for a general system of 
workingmen’s insurance was introduced in 1880, the idea 
of compulsion was summarily and almost unanimously 
rejected. Step by step, however, this position has been 
abandoned until the more recent propositions embody the 
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principle. In Switzerland the people, through the refer- 
endum, have pronounced overwhelmingly in favor of com- 
pulsion in some form or other; and it is only a question 
of time when a working system will be created. In Eng- 
land itself, that stronghold of individualism, the compen- 
sation of injured workingmen by their employers has now 
been made obligatory by the Workmen’s Compensation 
Act of 1897.* Now France, where the principle of com- 
pulsion has been fought with the greatest determination, 
has fallen into line, and by an act approved April 9, 1898, 
has made it obligatory upon employers in the principal 
industries to indemnify at their own expense all of their 
workingmen injured while in the performance of their 
duties. 

In each of these countries the history of the efforts lead- 
ing up to this result is of interest, but in none more so 
than in France. The enactment of the present law for 
the compulsory compensation of injured workingmen is 
the culmination of efforts which began as far back as 1880, © 
and have been continuously put forth since that date. 
The record of this movement furnishes a typical example 
of the various phases through which the question has 
passed, It shows how, under constant discussion, the 
fundamental features of a problem are gradually made 
clear, and the principles of the solution proposed gradually 
changed as the conditions to be met are better understood. 
In following the experience of France, therefore, we are 
able at the same time to study an interesting example of 
the evolution of a social problem. 

Prior to the modern movement for the insurance of 
workingmen against accidents the prevailing law in 
Europe was substantially that known as the common-law 
liability of employers. In France, in spite of the great 
transformation in the conditions under which industry is 
carried on, the law regarding this point was still that em- 


* The text of the English act is printed in this Journal for October, 1897. 
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bodied in Articles 1382-84 of the civil code of Napoleon 
enacted in 1804. Briefly stated, the provisions were that 
the employers were responsible to their employees only 
for those injuries which were the result of their (the em- 
ployers’) fault or the negligence of those directly repre- 
senting them. The application of this principle meant 
that the employers were responsible only for the limited 
number of accidents that could be proved to have resulted 
from their negligence or wrong-doing. On the general 
principles of law the whole burden of proving negligence 
rested upon the workingman making claims for damages. 
The workingman thus bore the hardships entailed by acci- 
dents due not only to his own fault, but of all the numer- 
ous fortuitous accidents, of those caused by his fellow- 
employees and those whose occurrence, though resulting 
from the fault of the employer, could not be so legally 
proven. 

It needs but this statement of the law to show its in- 
justice under modern conditions. At the time the prin- 
ciple became definitely established as law, it fairly met 
the requirements of justice. The employee was then in 
intimate relations with his employer. Should an accident 
occur, it was an easy matter to determine the responsi- 
bility. The growth of production upon a large scale, 
however, changed all this. Under modern conditions the 
employee is often one of a thousand, working in a system 
of such complexity that it is frequently impossible to trace 
responsibility. Under the law, therefore, it was, with few 
exceptions, upon the employee that fell all the suffering 
caused by accidents. Leaving out of consideration the 
fact that the employer is better able to stand the financial 
burdens entailed by accidents, there was no more reason 
in equity why the employee should bear the consequences 
of accidents due to fortuitous occurrences and the acts of 
fellow-workingmen than the employer. 

It has been necessary thus to state the character of the 
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prior legal provisions regarding accidents to laborers, in 
order to understand the full force of the demands made 
for their modification and the particular features which it 
was desired to change. The hardships that this régime 
entailed upon the workingmen became more and more 
marked as the development of the great industries went 
on. The most grievous injustice of the law was felt to be 
that provision which, in any attempt to recover damages, 
threw the burden of proof upon the employee. The first 
effort of reform, therefore, was directed to the modification 
of this feature. It was sought to accomplish what was 
called the inversion of proof (renversement de la preuve) ; 
that is, it was desired so to change the law that employers 
would be presumed to be responsible for all accidents 
unless they could prove that they had taken all needful 
precautions and were in no way to blame. 

This movement led to a whole series of proposed laws, 
the first of which was that of M. Nadaud, introduced ° 
May 29, 1880. During the succeeding seven years no 
less than fifteen bills concerning this point were introduced 
in the French Parliament. This period constitutes the 
first phase of the evolution through which the question 
passed. 

In the mean time Germany had entered upon her radi- 
cal system of compulsory insurance. It was now recog- 
nized that the change of the law regarding the burden of 
proof represented but a slight measure of reform. The 
extensive study given to the subject brought out the fact 
that a large proportion of accidents were due to occur- 
rences practically beyond human control, or at least to 
causes the responsibility for which could not be traced. 
To the two classes of accidents due to the fault of the 
employer and of the employee there was therefore added 
a third class,— those due to the industry itself. As sta- 
tistics began to be collected, it appeared that less than 
12 per cent. of accidents could be attributed to the di- 
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rect fault of employers. Considerably over 50 per cent. 
were found to be due to causes of the third class. 

As soon as this fact became recognized, the query nat- 
urally arose why the burden of these latter accidents 
should be made to rest exclusively upon the employees. 
It was argued that it was the industry that caused them, 
and that it was upon the industry that in some way the 
support of their consequences should be made to fall. In 
other words, there seemed to be no reason why this lia- 
bility should not constitute as legitimate an item of the 
cost of production, to be taken into consideration and 
borne by the employer, as that of the breaking of ma- 
chinery, fire, or loss in any other way. 

This constitutes what is known on the continent as the 
principle of trade risk (risque professionnel). It com- 
pletely does away with the old law of employer’s liability 
as expressed in Articles 1882-84 of¢the civil code. In its 
place it recognizes that under modern conditions accidents 
are inevitable; that the greater number are inherent in 
the industry itself; and that, therefore, their indemnifica- 
tion should be made to fall upon it, or, what is the same 
thing, upon the employer. 

This principle secured its first indorsement in France in 
1888, the Chamber of Deputies passing a bill on July 10 
of that year declaring broadly that in all of the principal 
industries the employers should be required to indemnify 
any workingmen for injuries received while working, re- 
gardless of the cause, with the sole exception of those 
wilfully induced. It is interesting to note how under 
examination point after point in the controversy was 
gained, without any legislation actually being consum- 
mated. Henceforth the principle of risque professionnel 
was definitely accepted, and made the point of departure 
for future propositions, 

Further than this it would seem that the doctrine of 
employer’s liability could not go. Yet, even with so 
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much established, only a beginning would be made in 
solving the problem of accidents to labor. The basis of 
future action only had been determined. The legal ques- 
tion had been solved, but the social problem remained. 
Though the position of the laborer before the law would 
be infinitely improved, he would still have to endure the 
hardships resulting from many accidents. As matters 
then stood, the workingman would secure compensation 
for an accident only as the result of an action at law, 
with delays, expense, and uncertainties which he was in 
no position to bear. One of the most intolerable features 
of the old system was the amount of litigation that it en- 
gendered. More and more the feeling developed that, if 
the employee was to be indemnified for injuries, some 
method must be devised by which this aid could be made 
both more certain and more promptly available. 

Hence we have the new system, as proposed by the bill 
passed in the Chamber of Deputies. It sought to accom- 
plish the end by introducing the important principle of 
fixing in advance, according to the severity of the injury 
received, the amount of the indemnity that would be 
paid. The bill passed by the Chamber of Deputies, when 
sent to the Senate, met with considerable opposition. 
The principle of risque professionnel, as has been said, was 
frankly accepted. It was held, however, that an excep- 
tion should be made, not only for accidents purposely 
caused, but also for those due to the faute lourde, or gross 
negligence, of the victims. Theoretically sound, the rec- 
ognition of this exception annulled to a large extent the 
advantages hoped for under the new system, by leaving 
the door still open to any amount of litigation. The same 
question had been thoroughly fought out in Germany, 
and there decided in favor of the position taken by the 
Chamber of Deputies. The difference, however, con- 
tinued to block legislation for several years, the Chamber 
of Deputies only accepting a compromise at the last mo- 
ment in the bill which finally became the present law. 
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By this time, also, still another important feature re- 
quiring settlement became prominent,—that of com- 
pelling the employers to provide for the obligation 
thrown upon them by means of insurance. It was feared 
that otherwise the injured workingmen might not re- 
ceive the indemnities due them, or at least not until 
after considerable delay. German experience had shown 
that in each industry accidents occurred with a surprising 
uniformity from year to year, and that the risk was there- 
fore of a kind well adapted to be covered by insurance. 
All parties were now agreed that insurance of some kind 
was desirable. But the most diverse opinions existed as 
to whether it should be made obligatory or not. In no 
country has the contest between these two principles 
been fought with greater determination. 

It is not within the scope of this paper to attempt a 
presentation of the various arguments adduced in favor 
of each position in this controversy. It should be stated, 
however, in order to show the conditions of the problem, 
that at this time the German and Austrian systems of 
compulsory insurance had been in operation but a short 
time; and it had by no means been demonstrated that 
they were successful institutions. Their first years’ oper- 
ations necessarily revealed imperfections and encountered 
difficulties that were made the most of by opponents of 
the system. In France, also, employers of labor had 
already voluntarily done a great deal towards insuring 
their employees against accidents. In the railroad and 
mining industries such action was almost universal, and 
many large employers of labor in other industries had 
done the same. France also had long possessed a 
National Accident Insurance Bank, which, though volun- 
tary, had done something in the same direction. It was 
the work of these institutions which made the contest 
against compulsory insurance such a strenuous one. 
The other features of the problem had now been prac- 
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tically agreed upon; and the question had fairly resolved 
itself into that of compulsory against voluntary insurance, 
and whether an exception should be made in the case of 
Saute lourde. The third and last phase of the evolution 
of the problem had thus been reached, Its beginning 
may be marked by the year 1890, when M. Jules Roche, 
the Minister of Commerce and Industry, on June 28 in- 
troduced, on behalf of the government, a proposition em- 
bodying for the first time the principle of compulsory 
insurance. 

This proposition was made the basis of a new bill re- 
ported by the Commission on Labor, which after a pro- 
longed discussion passed the Chamber June 10, 1893, by 
the decisive vote of 493 against 4. The bill not only em- 
bodied the principle of compulsory insurance, but pro- 
vided for the organization under government auspices of 
an elaborate system of district insurance institutions, 
through which the employers of each locality were to’ 
insure themselves. The Senate, however, still remained 
strongly opposed to compulsory insurance, and sought by 
various ingenious methods to avoid this necessity, while 
at the same time providing adequate guarantees that 
there should be no failure in the payment of the in- 
demnities. 

It will afford little matter of instruction to trace the 
different stages of the legislative action that ensued. 
Both the Senate and the Chamber passed bills on the 
subject, but for some time neither seemed willing to 
abandon the position that it had assumed, Finally, in 
August, 1897, England, which up to this time had paid 
less attention to the subject, passed her compulsory 
Workmen’s Compensation Act. The passage of this act 
undoubtedly exerted a great influence upon the French 
legislature. Not only did France, as will be seen, bor- 
row a number of suggestions from it, but it brought home 
to the Assembly that France was being left behind by 
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all of its neighbors in regard to this important question. 
The result was that the two houses, by mutual concession, 
at last came to an agreement; and the act of April 9, 
1898, was finally passed. 

The text of this important measure is printed in the 
Appendix. The statement of the mere details of the law 
can therefore here be largely dispensed with and attention 
be concentrated upon the essential principles incorporated 
in it. 


It is evident from the foregoing historical sketch that 
the composition of a compulsory compensation act is by 
no means a simple one. It must contain provisions con- 
cerning a great many points: the persons responsible for 
the payment of the indemnities, the industries to which 
applicable, the amount of the benefits, the method of de- 
termining in each case the benefit due, and the whole 
machinery of reporting accidents, of keeping records, of 
providing for enforcement and the like. Each of these 
considerations can be met in various ways; and the provi- 
sions concerning each are of interest, if one wishes really 
to understand the scope and character of the new system 
which France has adopted. 

The act first broadly states that any employee in cer- 
tain industries specified in the act who, while in the per- 
formance of his work, is injured by an accident not 
intentionally adduced, causing him to be incapacitated for 
work during more than four days, or the heirs of a work- 
ingman killed by an accident, shall have the right to an 
indemnity, according to a fixed scale of benefits, to be 
paid by the employer. 

As in both the German and English legislation, the law 
is limitative; that is, has been made to apply only to 
certain specified industries in which the risk of ‘accidents 
is considered to be especially great. The list, however, is 
very comprehensive. It includes the building trade, all 
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factory, workshop, and work-yard work, transportation by 
land and water, the operations of loading and unloading, 
work at public storehouses, mines and quarries, and in 
addition any industrial work in which explosives are used 
or manufactured, or in which use is made of a machine 
operated by other than human or animal labor. 

The scale of indemnities provided for is as follows : — 

(1) In case of a temporary incapacity to labor, a daily 
benefit equal to one-half the wages the victim was receiv- 
ing when injured, beginning with the fifth day of inca- 
pacity. 

(2) In case of a partial but permanent incapacity, a 
benefit equal to one-half the amount of the loss of wages 
caused by the accident. 

(3) In case of a permanent and total incapacity to 
labor, a yearly pension equal to two-thirds of the annual 
wages formerly earned by the victim. 

(4) In case the accident results in death, the following 
pensions are paid. (a) To the widow, if there is one, a pen- 
sion equal to 20 per cent. of the annual wages of the de- 
ceased; while, in case she remarries, she will receive a 
luinp sum equal to three years’ pensions, in definitive 
liquidation of her claim. (4) To children left with one 
parent, and under sixteen years of age, a pension, until 
that age is reached, equal to 15 per cent. of the parent’s 
annual earnings, if there is but one child; of 25 per cent. 
if there are two, of 35 per cent. if three, and of 40 per 
cent. if four or more. If the children have neither father 
nor mother, the pension is raised to 20 per cent. of the 
deceased’s wages for each one, but the total cannot exceed 
60 per cent., a proportional reduction being made, if 
necessary, to bring them within this amount. (¢) If the 
victim leaves neither wife nor children, each ascendant, or 
descendant under sixteen years of age, who was dependent 
upon the deceased for support, will receive a pension 
equal to 10 per cent. of the latter’s former wages, the total 
in no case, however, to exceed 30 per cent. of such wages. 
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In the case of all of these indemnities, however, it is 
provided that, if it is shown that the accident was due to 
an inexcusable fault on the part of the victim, the pen- 
sion given can be diminished more or iess, according to 
the circumstances of each case. If, on the other hand, 
the accident resulted from the inexcusable fault or neg- 
ligence of the employer or his direct representative, 
the indemnity can be increased within the limit that it 
cannot be made to exceed the loss of wage-earning ca- 
pacity suffered by the injured workingman, or the total 
amount of his annual wages in case of his death. The 
principle of faute lourde, as it is called, was thus incorpo- 
rated in the act, though in a modified form, as some ben- 
efit will be given in any event. It will depend entirely 
upon the policy pursued by the courts in fixing the 
amount of the indemnities whether the inclusion of this 
provision will be of great or little importance. 

All of the benefits and pensions are non-transferable 
and exempt from attachment for debt. The mode of de- 
termining the annual earnings of the deceased, in order to 
fix the amount of the pension,— often a difficult matter,— 
is carefully provided for, but can best be seen by consult- 
ing the act itself. The important limitation, however, 
should here be noted that, in the case of workingmen 
earning over 2,400 francs, the above schedule of benefits 
applies only to that sum, the rate of benefits as regards 
the surplus being at only one-fourth that of the regular 
rates. 

Workingmen of foreign nationality receiving pensions 
under this act or leaving France will be paid a sum equal 
to three years’ benefits in final settlement of their claim. 
Heirs or families of workingmen of foreign nationality, if 
living outside of France at the time of the accident, are 
not entitled to any benefits. 

The entire expense of the payment of these benefits, as 
has been said, is placed upon the employers of the injured 
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workingmen. In addition, they are required to defray all 
medical, pharmaceutical, and funeral expenses, which last 
must not exceed a maximum of 100 francs in any one 
case. 

The manner in which benefits shall be paid constitutes 
an important feature of any indemnification system. It is 
evident that the framers of this law had a choice between 
two different methods. After the amount of the benefit 
had been determined, it could be paid to the victim or his 
family directly as a lump sum; or it could be converted 
into an annuity or pension to run until the death of the 
recipient or the expiration of the period determined upon. 
The system of pensions or annuities has never taken firm 
root in America. Throughout Europe, however, the pref- 
erence in practically all kinds of workingmen’s insurance 
is for this form of payment. The system of liquidation 
by means of single payments is, however, not without ad- 
vocates. It is maintained that, if the injured workingmen 
or their families could obtain at once all the benefits com- 
ing to them, they could open a shop or enter into some 
occupation whereby they could gain an independent live- 
lihood, but that, under the pension system, they are forced 
to remain idle, and the benefits by themselves are not suf- 
ficient to support them except in the most frugal way. 

On the other hand, it is maintained that, while this 
might be true in isolated, cases, in the great majority of 
instances the money would be lost; that the workingmen 
have few opportunities for profitably investing consider- 
able sums of money and little skill in taking advantage 
of those that do arise; and that, therefore, unless the 
money is paid over to them in the form of regular benefits 
at certain intervals of time, the whole purpose of the act, 
that of providing for workingmen and their families left 
dependent by accidents, would be defeated. 

A great deal can thus be said on both sides. The pres- 
ent bill, it would seem, has made a very happy compro- 
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mise between the two systems. The pension plan has 
been adopted as the basis or regular mode of procedure ; 
but it is provided that, after the amount of the pension 
has been definitely determined, the beneficiary can de- 
mand that the pension be reduced one-fourth, and there be 
paid to him in cash a sum equal to one-fourth the sum 
necessary to constitute the capital for the payment of the 
pension, calculated according to the tables prepared for 
this purpose by the national old age pension fund (caisse 
des retraites pour la vieillesse). The workingman entitled 
to the pension can also demand that it, or the sum remain- 
ing after a one-fourth deduction has been made as above, 
be converted into an annuity revertible upon his death to 
his wife. In this case, of course, the value of the pension 
is reduced so that no augmentation of the charges placed 
upon the employer will result. This is a very useful 
device. The injured workman will thus not only receive 
the pension during his life, but on his death his wife, if 
she survives him, will continue to receive it. 

In connection with this question of the manner in 
which the benefits are paid, the act contains important 
provisions by which the employers can in great part re- 
lieve themselves of the actual work of paying the benefits. 
France, as is well known, possesses a very efficient system 
of mutual aid societies, through the medium of which a 
great many workmen are insured against sickness and 
slight accidents, usually assimilated with accidents. Em- 
ployers of labor have done a great deal in the way of 
encouraging the work of these organizations by aiding 
their employees to create and maintain societies of this 
order, to which they have often been liberal contributors. 
In all proposed action concerning workingmen’s insurance 
or accidents.to labor, great care has been taken to inter- 
fere in no way with their operation, but, if possible, to 
make use of and encourage their development. The pres- 
ent act, therefore, contains the important provision that 
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employers can relieve themselves of the burden of taking 
care of all minor accidents or those causing an incapacity 
to labor not exceeding ninety days (a class which includes 
the great majority of accidents) by turning over this work 
to a mutual aid society organized among their employees 
or of which the latter are members. The conditions 
under which this can be done are: that the constitution 
of the society must conform to the model approved by the 
government; that the employer shall pay a certain propor- 
tion of dues as agreed upon between him and his em- 
ployees, but which cannot be less than one-third; and 
that the societies furnish in all cases of accidents requir- 
ing indemnities medical and pharmaceutical aid and a 
daily benefit equal to one-half of the victim’s wages, or, if 
not, that the employer add enough to bring the benefits 
up to that amount. 

This permission accorded by the law is a very beneficial 
one. A considerable number of employers are already 
practically fulfilling these conditions. A great deal of 
detail of management is got rid of by the employer, and 
misunderstandings and controversies regarding benefits 
are both less likely to occur and are more easily settled 
when they do arise. Finally, the effect upon the working- 
men themselves is good, as they are encouraged to increase 
the amount of the benefits that they will receive if injured 
by making themselves regular payments to their societies. 

A somewhat similar method of providing for the pay- 
ment of the more important pensions which are granted 
in the case of permanent invalidity or death can also be 
followed by the employer. The employer, in case the 
payment of a pension is decreed, cannot be required to 
set aside a capital sum sufficient according to actuarial 
calculations to provide for the payment of the pension, 
but can make the payments as they become due out of his 
general funds. If, however, he desires to relieve himself 
once for all from this liability, he can do so by paying to 
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the caisse nationale des retraites pour la vieillesse such a 
capital sum; and the latter institution will thenceforward 
assume the payment of the pension. To accomplish this 
duty, the caisse is required within six months from the 
date of this act to prepare a schedule of charges, taking 
account of the mortality of the victims of accidents and 
their heirs. 

The question of devising means for making the pay- 
ment of the benefits absolutely certain and immediate — 
a problem solved by Germany and Austria by means of 
compulsory insurance — has, as we have seen, been the 
source of greatest difficulty for the French legislature. 
The Chamber of Deputies believed that this could only be 
accomplished through compulsory insurance, while the 
Senate desired, if possible, to avoid this necessity. The 
Senate has finally carried its point. The employers have 
not been compelled to contract insurance for the benefit 
of their employees. To make the payment of the bene- 
fits certain, however, the following system of guarantees 
has been created : — 

For the payment of the medical and funeral expenses 
and the benefits allowed in cases of temporary incapacity, 
the victims have a lien on the property of the employers. 
For the payment of the pensions accorded to those suffer- 
ing from permanent incapacity or to the heirs of work- 
ingmen killed by accident, a more serious system is pro- 
vided. Here the State itself undertakes to guarantee 
their payment. It is provided that, if the employer, or 
the company through which he has contracted insurance, 
fails to pay the pension due, such pension will be paid by 
the caisse nationale des retraites pour la vieillesse. For 
this purpose there will be accumulated in this institution 
a special guarantee fund, to be supported by a special 
tax upon the manufacturers and employers in the form 
of 4 centimes additional to the impét des patentes,— the 





French business tax,—and, in the case of mine operators, 
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of a tax of 5 centimes per hectare of mine field conceded 
to them for exploitation. 

In all cases where the bank has to assume the payment 
of a pension, it is given the right and is directed to pro- 
ceed against the defaulting employer or insurance com- 
pany, by an action at law, to recover the amount paid on 
his or its behalf. The exact organization of this service 
in the national insurance bank will be determined by sub- 
sequent administrative orders. It is, furthermore, pro- 
vided that all companies or societies undertaking the 
insurance of employers against the risks comprehended 
by this act shall be subject to the oversight and control 
of the government, and may be required by the latter to 
maintain such reserve funds as are deemed to be proper. 
The expense of this oversight will be defrayed by means 
of contributions required from the companies supervised 
as determined by the minister of commerce. 

Finally, in case an employer for any reason goes out of 
business, it becomes obligatory upon him to pay to the 
caisse nationale a sum sufficient to contain the payments 
of the pensions for which he is liable, unless he can fur- 
nish a gnarantee of its payment, the nature of which will 
be determined by a general administrative order yet to 
be issued. 

The administrative details concerning the methods by 
which accidents are reported, and the exact amount of 
the benefits fixed, present no features of general interest, 
and can be briefly passed over. The responsibility for 
reporting accidents rests upon the employer. He is re- 
quired, under penalty of fine in case of non-compliance, 
to report to the mayor of the commune in which the acci- 
dent occurred all accidents causing a workingman to be 
unable to perform his work for forty-eight hours, giving 
specified details concerning each accident. In case the 
return shows that death or permanent incapacity to labor 
either has resulted or is likely to result, the mayor must 
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immediately communicate with the justice of the peace of 
the canton, which latter official must then begin an inves- 
tigation concerning the causes, nature, and extent of the 
injury and the daily and annual wages of the sufferer or 
deceased. In doing this, he may, if necessary, call in 
the assistance of an expert. Unless a material impossi- 
bility, this inquiry should be closed within ten days from 
the occurrence of the accident, and the results trans- 
mitted to the president of the civil tribunal of the arron- 
dissement. 

All controversies relative to the funeral and medical 
expenses and the benefits granted in the case of tem- 
porary incapacity are settled finally by the justice of the 
peace of the district. In regard to the other indemnities 
or pensions the president of the civil tribunal must, 
within five days after the transmission of the documents 
to him, as described above, call before him the employer 
and the injured workingman, or his representatives. If 
an agreement concerning the amount of the indemnity 
can be reached, the amount is then definitely fixed. If 
such accord cannot be reached immediately, a proceeding 
similar to a regular action at law must be had; and an 
appeal can be taken from the decision rendered, according 
to the ordinary rules of law. 


In the opening paragraph of this article the effort was 
made to indicate the significance of the new law of 
France which we have been considering. It lies not so 
much in the fact that it is an example, however interest- 
ing, of the economic policy of a single country, as that it 
is a typical illustration of a great movement which during 
the past ten years has swept over England and the con- 
tinent of Europe, completely changing the time-honored 
policy of the most advanced nations concerning a question 
of deep importance. France has joined Germany, Aus- 
tria, Great Britain, and Norway in the indorsement of the 
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principles underlying the system so boldly inaugurated 
by the first of these countries,— that the compensation of 
injured workingmen should be compulsory upon their 
employers. Thus in all these countries the position so 
long striven for, that the burdens entailed by industrial 
accidents should be made to constitute a normal item in 
the cost of operation or production, and thus to be borne 
by the employers, has been unequivocally established.* 

A brief comparison of the French act with those of 
other countries with which it is so akin will enable us 
still further to understand the essential features of the 
movement and the points peculiar to the French act also. 
The French act is, in almost every respect, more similar 
to that of Great Britain than to those of Germany and 
Austria. The two former, indeed, have little in common 
with the latter beyond their indorsement of the funda- 
mental principle of the compulsory compensation of work- 
ingmen, Even in this particular there is an important: 
difference. The German and Austrian laws are the more 
advanced measures as regards the adoption of this princi- 
ple, the only exception to the right of an indemnity being 
where the accident was intentionally brought about by 
the victim. England, in addition to this provision, makes 
the further exception of accidents caused by “serious and 
wilful misconduct”; and France, as we have seen, per- 
mits the serious and “inexcusable fault” of either the 
employer or employee to influence to some extent the 
amount of the indemnity. These qualifications on the 
part of the French and English acts, it seems to me, are 
much to be regretted. Though apparently equitable, they 
throw open the door to litigation, and tend to create fric- 
tion between labor and its employer, which it is one of 
the purposes of the acts to remove. Much, however, will 
depend upon the spirit in which the acts are administered. 

*In the case of Austria the slight exception should be made that one- 


tenth of the funds necessary for the payment of the benefits is collected from 
the workingmen by deductions made from their wages. 
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The most important difference, however, between the 
two systems is that the principle of compulsory insurance, 
so important a feature of the German and Austrian laws, 
was rejected. Both France and England were unwilling 
to incorporate in their legislation provisions requiring 
such an enormous extension of the activities of the State, 
with the consequent necessity for the organization of a 
complex administrative system and the increase of goveru- 
mental bureaucracy. At the same time the great desira- 
bility of insurance, and the important part that it can 
play in the successful operation of the law, was fully 
recognized. The principle of compulsion was only re- 
jected because it was firmly believed that the employers 
would themselves see the necessity and usefulness of in- 
surance, and would voluntarily organize institutions for 
this purpose. 

Both the French and English acts, therefore, specifically 
provide for this action on the part of the employers. The 
French system proposes to make use of existing institu- 
tions in her excellent sociétés de secowrs mutuel for all 
minor accidents, and her caisse national des retraites pour 
la vieillesse for indemnities in the nature of pensions run- 
ning a number of years. In addition to this the employ- 
ers are left at perfect liberty to take such action as they 
may deem desirable in the way of insuring themselves 
against these risks either in private companies or by the 
formation of mutual insurance institutions. Thus the 
operation of such admirable institutions as the caisse syn- 
dicale d’assurance mutuelle des forges de France is in no 
way interfered with, and their members can continue to 
perform the obligations imposed by the act through these 
or similar institutions. 

The result of the act undoubtedly will be greatly to 
encourage the organization of voluntary mutual insurance 
societies by employers of the same industry or locality. 
Indeed, in a way the success of the act depends upon the 
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extent to which this is done. In thus trusting first to 
private initiative, France and England have played the 
part of wisdom and discretion. The question of insur- 
ance is one that can easily be left to future action. The 
important point is to establish the basis of compulsory 
compensation for accidents. If experience demonstrates 
that this is not sufficient, additional legislation concerning 
insurance can easily be had. 

The two important points of compulsory compensation 
and compulsory insurance have here been given full con- 
sideration. Other features are matters of detail and 
minor importance. As regards the form of the benefit, 
England has adopted the system of the payment of a 
lump sum in final liquidation of all claims, though provid- 
ing that this sum can be used for the purchase of an 
annuity from the National Debt Commissioners; while 
France has adopted the reverse by making the annuity 
system the normal mode of settlement. The cause for . 
this difference lies in the different temperaments and 
habits of the people of the two countries. 

In both countries, as well as in Germany and Austria, 
the amount of the indemnity is determined by the usual 
wages of the sufferer, and, what is of great importance, 
is as far as possible definitely fixed in advance by the law 
itself. In all, also, the system of determining the amount 
of the indemnity according to the degree of incapacity 
rather than by attempting to draw up a scale of benefits 
according to the specific kind of injury received has been 
followed. 

The French act, it will be observed, applies to all mine 
and quarry employees. This in no way conflicts with the 
miners’ compulsory insurance act of June 29, 1894. That 
act made it obligatory upon mine operators to insure all 
of their workingmen against sickness through mutual aid 
societies, and against old age through the national old 
age insurance bank or through specially created funds. 
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The present law, therefore, completes this scheme by 
making it equally compulsory upon mine operators to 
provide for the compensation of their employees injured by 
accidents. In doing so, they are allowed to make use of 
the institutions now used for sick and old age insurance. 

In concluding this analysis, mention should be made of 
a point in which the act seems to be open to criticism. A 
valuable body of statistical data concerning the frequency 
of accidents — their causes, nature, and results — will come 
into existence as the result of the enforcement of the act. 
It is very desirable that this material, as well as that 
showing the extent to which insurance is practised, should 
be collected and made public. It is also a matter of 
practical importance to determine the financial burdens 
thrown upon employers in the different industries by the 
new system. The act, however, seems to make no pro- 
vision for the centralization and publication of this infor- 
mation or the showing in any way of the results of the 
operation of the act. Under the French system of legis- 
lation however, a law frequently but lays down a general 
rule, leaving the details to be supplied by subsequent ad- 
ministrative orders or decrees. It is possible, therefore, 
that this point has not been neglected, and that the results 
will be published in some way. 


WILLIAM FRANKLIN WILLOUGHBY. 


Unitep States DEPARTMENT OF LABOR, 
WASHINGTON. 








THE GAS SUPPLY OF BOSTON.* 
I, 


PERHAPS no companies coming under the designation 
of “municipal monopolies” offer a more profitable or in- 
teresting subject of study than the gas companies. None 
could well come into closer contact either with the muni- 
cipal government or with the public at large. All scien- 
tific students of modern social and economic conditions, 
recognizing gas as a necessity of our present civilization, 
admit that the gas supply must be in the hands either 
of the public or of a private monopoly under strict public 
control. The belief that competition works advanta- 
geously in the supply of this and similar services has long 
been abandoned by careful observers ; but, unfortunately, 
the general economic ignorance of the mass of voters, 
played upon by interested promoters and speculators, has 
kept the legislative world from accepting the doctrine of 
monopoly in this industry. The fact that the gas busi- 
ness is highly technical gives, according to American 
practices, an excellent opportunity for the corporations 

* The chief sources of information on this subject are : — 

(1) The reports of hearings on lighting bills, held by legislative commit- 
tees during the sessions of 1884, 1885 (two committees), 1886, 1887 (two com- 
mittees), 1888, 1889, 1890, 1891, 1894, 1896, and 1897. Except for the years 1896 
and 1897, these have all been printed. In every case the counsel on both 
sides have printed their arguments in full. The report for 1885 includes the 
report of a special investigation by the State Board of Health on water gas. 

(2) The special investigation by order of the legislature of 1893 on the 
alleged illegal action and relations of certain of the Boston companies (House 
Document 1008 of 1893), This makes a volume of more than 1000 pages, and 
is a veritable mine of information. 

(3) The annual reports since 1861 of the State Gas Inspector, and the an- 
nual reports since 1886 of the Board of Gas and Electric Light Commissioners. 

The technical journals of the gas industry and the complete files of all the 
Boston dailies for the last thirteen years, as well as the miscellaneous litera- 
ture on the subject, have been consulted ; but every material statement of fact 
is based on sworn testimony or official record. 
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conducting the business to keep their accounts secret, and 
then make vague and unconfirmed claims as to the cost of 
manufacturing and as to the importance of new inven- 
tions, discoveries, and processes. 

So far as my observation goes, no other single portion 
of municipal experience shows in such glaring light the 
weakness of American governments, and at the same time 
illustrates so many important phases of the problem of the 
management and control of private corporations, as the 
history of the gas supply of Boston and the manipulation 
of the stocks and debts of the companies engaged in it. 
The handling of Boston gas securities by foreign (‘.e., 
extra-state) corporations, organized expressly for that pur- 
pose, makes a distinct and remarkable chapter in the 
development of the business corporation and trust. The 
history of the financiering of these companies, with all 
their evasions and circumventions of law, is doubly inter- 
esting, in view of the fact that Massachusetts is recognized 
as second to no State in the Union either in the intelli- 
gence and high character of her citizenship and legislature 
or in the care with which she drafts and enforces her laws. 
The fact that these things go on in Massachusetts is note- 
worthy also from the fact that she alone of all the States 
has established an able, honest, and permanent State com- 
mission, whose duty it is not only to see that the gas 
companies conform to all the laws of the State, but also, 
within a very wide discretion, to protect the consumer 
against wrong and injustice where no law protects him. 
It is but fair to say at this point that the events of which 
I write began before the Gas Commission was established 
in 1885; but they have continued since that date. More- 
over, it may be said here, further, that, notwithstanding 
the unsatisfactory condition of the gas situation in Boston 
to-day, the history of the attempts of the State of Massa- 
chusetts to control her gas companies during the last thir- 
teen years offers not only some of the most interesting, 
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but also some of the most promising experiments in the 
annals of our American commonwealths. 

In the present paper I propose to discuss some points in 
this exceptionally unique history. 

The Boston Gas Light Company was organized by 
special charter in 1822, with a capital stock of $75,000. 
After the customary diseases of failure, reorganization, 
and the like, to which infant corporations in those days 
were subject, it settled down in 1836 to supply Boston 
proper with gas. With increase of business came increase 
of capital by special legislative permission. In 1874 the 
company found itself with a paid up share capital of 
$2,500,000, and authority to add a million to this at its 
pleasure. But this authority has never been used, and 
the capital stands to-day where it did in 1874. In 1861 
the State established the office of State Gas Inspector, and 
provided for the first official inspection in this country of 
the lighting power and purity of all gas sold in the State. | 
By an act of 1852 the Boston company was required to 
sell any new issues of stock for cash, and not below par. 
A similar provision was introduced into the general law 
of 1868. This, also, forbade the payment of dividends in 
anything but cash, and prohibited the paying of cash divi- 
dends from the proceeds of the sale of stock. The act of 
1868 was followed by that of 1878, requiring all increase 
in the capital stock of existing companies to be sold at 
auction, 

From time to time proposed new companies sought 
from the city and the State the privilege of entering into 
competition with the Boston company in the territory al- 
ready occupied by it. Until 1884— almost two genera- 
tions after the founding of the Boston company — no 
attempts at actual competition were made. But new 
companies were. chartered by the State, with rights of 
operating in Boston and its suburbs, subject to the con- 
sent of the local authorities controlling the streets. The 








422 QUARTERLY JOURNAL OF ECONOMICS 


outcome of this was the organization and operation of 
several suburban companies, some of which are now 
wholly within the corporate limits of the city. If the 
territory of any one of these overlapped that of the Boston 
company, the two came to an understanding, by which 
the Boston company remained in exclusive control of the 
city and the new company of the suburb. For instance, 
when the Roxbury company was established, the Boston 
company sold its pipes in Roxbury to the new company. 
Thus any actual paralleling of pipes was avoided. 

This process continued until 1874, when there were in 
all seven companies within the corporate limits and one 
without the city, supplying gas to Boston each in a sepa- 
rate district. These companies had share capital — all 
supposed to have been paid in cash in full—and mains, 
as follows : — 


Date of Miles of 

organization, Capital. pipe. 
Boston Company. ....... 1822 $2,500,000 105 
Charlestown Company. .... . 1846 500,000 25 
Roxbury Company .......- 1852 600,000 48 
South Boston Company .... . 1853 440,000 21 
East Boston Company. .... . 1853 220,000 10 
Jamaica PlainCompany .... . 1853 173,000 18 
Dorchester Company ..... . 1854 400,000 33 


$4,833,000 260 

In addition to the above the Brookline company, organ- 
ized in 1853 with a total capitalization in 1874 of $350,- 
000, had the right, after 1854, of supplying the Brighton 
district of Boston with gas. Meantime something like a 
dozen additional companies had been organized, but after 
an ephemeral existence had disappeared, leaving no traces 
behind. 

The Boston company was at this time selling 612 mill- 
ion feet of gas at a nominal price of $2.50 per thousand ; 
but reductions for public lighting and rebates to large 
private consumers brought the net average down to $2.39 
per thousand. The six minor companies were together 
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selling 281 million feet at prices ranging from three to 
four dollars per thousand. All the companies were paying 
dividends of from 8 to 10 per cent. annually. The Boston 
company had for many years paid 10 per cent., with 11 
per cent. for a single year. In addition to this dividend 
the company was adding to its plant from year to year 
from its surplus earnings. 

About this time great improvements, tending to cheapen 
the cost of manufacturing gas, were taking place every- 
where, and wealth and population were rapidly increasing. 
It was plain therefore that if these companies could hold 
their respective fields and maintain traditional prices, 
their prospects for large gains without the necessity of 
great enterprise were very good. 

Under these circumstances, especially when so-called 
competition was rife elsewhere in this business, it is not 
strange that attempts to form competing companies be- 
came frequent and persistent. It goes without saying, 
too, that the complaints against the old companies, neces- 
sary to pave the way for the new ones, were carefully 
cultivated by interested parties. Public hearings in favor 
of a new competing company were given as early as 1867. 
In 1874 a new company was actually organized, with an 
authorized share capital of $1,000,000. The board of 
aldermen held long public hearings on the advisability of 
permitting this company to compete. The report of these 
hearings was considered of enough importance to be 
printed in full (229 pages). As usual in such cases, the 
new company set forth the beauties of competition as the 
only means of procuring cheap gas, and vaunted new 
processes by which it would be enabled to sell gas at 
$2.00 instead of $2.50 per thousand feet. There was no 
pretence that the Boston company was corrupt or a 
violater of any law. But the cry was, “Down with mo- 
nopoly!” It was said that the Boston company, having 
what it considered a sure and rich monopoly, was under 
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no inducement to adopt new processes or means of cheap- 
ening the cost of manufacture, and consequently would 
never lower the selling price. The management was de- 
clared to be ultra-conservative and even antiquated. The 
petition of the new company was denied, but the pressure 
of outside interests for an entrance into the Boston gas 
field was so great that the city government in 1877 ap- 
pointed an excellent commission of three persons to con- 
sider the whole question of the relation of the public to 
the gas supply. A liberal appropriation was made for the 
purposes of this investigation. The commission, consist- 
ing of Mr. C. F. Choate, Mr. John F. Osgood, and Dr. 
E. 8. Wood, presented an elaborate and highly creditable 
printed report, based on a thorough study of the general 
nature and theory of the business, and on all the facts 
obtainable under our practice of allowing corporations of 
this kind to regard their books and accounts as strictly 
private. The conclusions of the commission are in keep- 
ing with the best theoretical views which have been 
reached to our own time. The commission showed the 
impossibility of effective competition, set forth the neces- 
sity of monopoly, and recommended control of the monop- 
oly, through strict publicity of accounts, by means of an 
independent and impartial commission. While not indors- 
ing public ownership as a desirable solution of the problem, 
the commission recommended that the city seek from the 
State the authority to establish its own gas plant, as a 
menace to bring the companies to terms and keep them in 
check until permanent and effective means of control 
could be perfected. 

Here the matter rested until 1884, when a new company, 
organized under the general law, was kept out by the veto 
of Mayor Martin. This company never did any business, 
but the organization was maintained; and after several 
transfers the ownership passed to the Bay State Gas 
Company, of which more hereafter. 
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So far, although the gas companies had wisely refrained 
from attempts at competition, they had been owned at 
home, and controlled and managed by those amenable to 
local opinion. They had, further, in all essentials kept 
the spirit as well as the letter of the law. 

Meanwhile discoveries had been made elsewhere, enab- 
ling gas to be made by the decomposition of water instead 
of by the distillation of coal. This process was so much 
cheaper than the old ones that a revolution in the whole 
industry was inevitable. Any large city could now offer 
an enormous harvest to the owner of water gas patents. 
Consolidation of corporations of all sorts had already be- 
come the order of the day. Besides this the owner of 
such patents now had a key which was certain to effect 
an entrance to almost any gas field under the claim of 
cheaper processes. At the same time the new process 
was so little known to the general public that the owners 
alone could have any idea of what would be a fair price 
for gas made by that process. 

In 1884 Mr. J. Edward Addicks, of Philadelphia, ap- 
peared upon the scene in Boston with strong financial 
backing, and fairly loaded down with water gas patents. 
In December of that year he formed the Bay State Gas 
Company of Massachusetts, with a capital stock of $500,- 
000, the maximum allowed under the general law of 1879. 
A new era in the municipal history of Boston began when 
this company sought permission to lay pipes throughout 
the whole city. Permission was finally voted by the 
board of aldermen, 7 to 5, after incorporation of an 
amendment offered by Mr. Hart, afterwards mayor, to the 
effect that the permission was conditioned on the accept- 
ance of the agreement on the part of the company actually 
to parallel all the gas pipes in Boston. The mayor ap- 
proved this vote on February 16, 1885. On the same day 
the company filed its acceptance with the city, stating 
that it “agrees that it will at once commence laying pipe 
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in every section of Boston, and will not stop the work 
until it has laid pipe in every street, lane, and highway in 
which gas pipes are now laid.” A vigorous effort was 
made in the board of aldermen to fix the maximum price 
of gas at $1 by this ordinance, but the amendment to that 
effect was lost. 

In 1880, probably at the instigation of the coal gas 
companies, but upon the suggestion of the State Gas In- 
spector, the legislature had passed an act prohibiting the 
sale of gas containing more than 10 per cent. of carbonic 
oxide. This act effectually barred all water gas. It was 
passed without attracting any particular attention, and 
apparently without any conception of its true signifi- 
cance on the part of the legislature or of the public. The 
statutory provisions in regard to the maximum capital 
stock of gas companies, and the virtual prohibition of the 
sale of water gas, made the old companies feel reasonably 
safe at the beginning of the Bay State enterprise. But 
the vigor, daring, and methods of the new company soon 
caused them to change their minds. For the Bay State 
Company let no session of the legislature go by, including 
the one before the company was organized, without mak- 
ing onslaughts on that body for the permission to increase 
the capital stock to $5,000,000, to manufacture water gas, 
and to lease and consolidate with all the other companies 
in Boston. It was probably the influence of the different 
gas companies at the State House, from 1884 to 1891, 
more than that of any other interests, that called forth the 
scathing denunciation of the lobby by Governor Russell 
in his first inaugural address, January 8, 1891, and led to 
the act regulating the lobby. 

The. subsequent history of the Bay State Company 
shows that, although it signed the agreement to compete, 
and although the law fixed its maximum capital at $500,- 
000, and forbade the sale of water gas, it intended to con- 
solidate the companies, and then sell water gas, and some- 
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where and somehow raise enough money to carry out this 
consolidation. The company began, almost as soon as it 
got its permit, to construct enormous plants for the manu- 
facture of water gas, and to lay large pipes which could 
easily be connected with the distributing systems of the 
old companies. The old companies became greatly alarmed 
at this, as well as at the financial operations of the Bay 
State, and finding themselves unable to meet the cry 
of cheaper gas through new processes and competition, 
sought the protection of the State in other ways. In the 
legislative session of 1885, among an avalanche of bills for 
controlling corporations of various sorts, was one for cre- 
ating a board of gas commissioners with greater powers of 
inspection and control over these companies than any 
other State commission in any State has ever been given 
over any kind of corporations. This bill, which, after a 
most bitter struggle, finally became chapter 314 of the 
Acts of 1885, was drawn by the attorney of the Boston — 
Gas Company, introduced into the board of aldermen by 
his brother, indorsed by the city government, and then in- 
troduced to the legislature upon petition of the city of 
Boston. 

Before taking up the work of this commission, let us 
follow for a time the further activities of the Bay State 
Company. By continuous and vigorous effort it overcame 
the opposition to its various demands in the legislature 
by two acts approved on the same day (May 29, 1888) so 
far as to obtain a virtual permission to make water gas 
and to increase its capital stock to $2,500,000. The per- 
mission to increase its capital stock made the issue sub- 
ject to the general laws on that subject. These conditions 
were so stringent and so foreign to the company’s method 
of doing business that it never issued any stock under 
this act. 

But, before the passage of these acts, the company had 
engaged in some of the boldest and most remarkable 
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financiering to be found in the history of American cor- 
porations. On March 11, 1885, the Bay State Company, 
by vote of its directors, made a contract with the founder 
of the company, Mr. J. Edward Addicks, for the construc- 
tion of its works for the sum of $4,950,000, of which 
$450,000 was to be paid in cash, and $4,500,000 in the 
form of a ninety-nine-year obligation, bearing interest at 
the rate of nine-tenths of the net earnings of the company. 
This obligation was to be exchangeable for stock of the 
company, provided the legislature should authorize addi- 
tional issues of stock. When Mr. Addicks entered into 
this contract to build the works, he owned more than 98 
per cent. of the stock of the company. The board of 
directors not only entered into this contract, but at the 
same meeting at which they voted to accept the terms of 
the contract they ordered the treasurer to sign, seal, and 
deliver this obligation for $4,500,000. Therefore, when 
this obligation was delivered on March 11, 1885, the com- 
pany had none of its capital stock paid in, had no assets, 
and owed $4,500,000 for building its works, on which no 
labor had yet been expended. The terms of the contract 
were such as to allow the contractor to do little or much 
under it, as he liked. It is probable that the price agreed 
upon was sufficient to pay for the building of works with 
a capacity equal to half the total supply of Boston at that 
time, say four and one-quarter million feet, and to parallel 
all the pipes in the city. Instead of this the contract 
called for the completion of the plants with a maximum 
capacity of four million feet, and the “laying of at least 
100 miles of mains,” all to be ready for use not later than 
January 1, 1890. There were at that time, in actual use 
in Boston, from 300 to 350 miles of mains. 

This contract, entered into about a month after the per- 
mission to lay pipes in the city was obtained, as well as 
the size and position of pipes laid, and the petitions of the 
company always pending in the legislature, indicates that 
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not competition, but consolidation, was the aim of the com- 
pany from the outset. Some years later the attorney for 
the company said the company looked upon the agreement 
exacted from it by the board of aldermen as void from 
the beginning, as the company denied the right of the 
city to attach conditions of any sort to such a permit, 
and that eminent special counsel supported this view. He 
maintained, however, that the company meant to compete, 
but found the opposition of the people to tearing up the 
streets so great that it was forced to discontinue the lay- 
ing of pipes and to consolidate the companies. He went 
further, and said there had always been great opposition 
to opening the streets, citing as evidence especially the 
establishment of the Gas Commission, and that parallel- 
ing of pipes was not only an annoyance to the public, but 
a wholly unnecessary expense,—a waste of capital. In 
saying this, he seemed to forget that the only plea by which 
the company gained an entrance into the city was that . 
such tearing up of the streets was necessary in the public 
interest. If the aldermen were not convinced by this 
plea, there must have been good ground for the suspicion, 
freely expressed, that they were not convinced at all, but 
admitted the company for considerations not made public. 
Be that as it may, the above utterance shows how short is 
the memory of corporation officers and counsel. The Bay 
State Gas Company, notwithstanding the argument by 
which it gained admission to the city, and the agreement 
it signed in accepting its location, has from that day to 
this had so profound a respect for the opinions of those 
who are opposed to frequent opening of the streets, the 
unnecessary paralleling of pipes and duplication of plants, 
that it has laid, in round numbers, but fifteen and one-half 
miles of pipes. That the company took this view of pipe 
laying has probably been a gain for the Boston gas con- 
sumer as well as for the company. 

Turning our attention for the moment away from this 
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contract, let us follow the corporate action of the Bay 
State Company. The records of the company show that 
on September 3, 1885, the capital stock of $500,000 was 
paid in cash. Due return of this fact was made by the 
proper officers under oath to the Secretary of the Com- 
monwealth. On the same day, September 3, 1885, the 
company paid the Beacon Construction Company, assignee 
of the contract to build the works, the sum of $450,000 
and lent it $50,000 at 2 per cent. interest. The trans- 
actions of September 3 may have met the technical provi- 
sion of law that the share capital should be paid in cash; 
but, on the face of it, the payment was fictitious, as an 
accommodation check would have served every purpose. 
Although at this time the contractor had assigned the 
contract to the Beacon Construction Company, he had 
lost none of his interest in it, as he still controlled both 
the gas company and the Construction Company. The 
net result was that on the evening of September 8 the gas 
company had spent the money paid for its share capital, 
had no assets of any kind except a note for $50,000, and 
besides this owed $4,500,000. In fact, the company at 
this time had no office or fixed place of business, and ap- 
parently no business to be done. For nearly a year after 
this the company, in its corporate capacity, seems to have 
been in a comatose condition. The next official action we 
hear of is on August 18,1886. At that meeting the di- 
rectors, by separate specific votes, approved (1) the con- 
tract with J. Edward Addicks to build the works, (2) 
the issue of the $4,500,000 obligation, (3) the payment of 
the $450,000 in cash, and (4) the loan of the $50,000 to 
the Construction Company. To make assurance doubly 
sure, it was voted, “that all the acts, doings, and con- 
tracts of the directors of the company during the years 
1884, 1885, and 1886, be, and the same are hereby, ratified, 
confirmed, and approved.” This was not a meeting of 
the stockholders, but of the directors, who were thus rati- 
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fying and approving their own acts. As the company 
had virtually no assets and was apparently waiting for the 
completion of the work of the Construction Company, its 
official action for some years does not concern us. The 
records of this period show no activity save in regard to 
pending legislation along the lines already suggested. It 
may be noted, however, that, notwithstanding the small 
amount of assets and of business to be done, the treas- 
urer was ordered on July 15, 1887, to pay each of the two 
attorneys of the company $10,000, and on September 13, 
1887, the salary of the treasurer was fixed at $6,000 per 
annum. Presumably, these payments were made from 
the proceeds of the $50,000 note. 

At a directors’ meeting held March 23, 1889, it was 
voted to accept the work already done by the Construction 
Company, as the equivalent of that called for by the con- 
tract. This vote expressly noted the fact that the work done 
was not that provided for in the contract; but the officers, 
of the Construction Company (being the same as the offi- 
cers of the gas company) reported that what they had done 
had been done as the result of an understanding with the 
officers and stockholders of the gas company. Thereupon 
it was voted that the contract had been performed to the 
complete satisfaction of the company. It was further ex- 
pressly voted that the Construction Company be allowed 
to retain the obligation for $4,500,000 and the $450,000 in 
cash. On the same day a stockholders’ meeting, by a 
unanimous vote, ratified this action of the directors. It 
was not a very difficult thing for the directors, when they 
were once assembled, to get the stockholders together. 
All the shares of the company, except seven, had, almost 
from the beginning, been held by one person, The whole 
history of the company shows no sales of the stock. 

It is extremely difficult to estimate the cash value of the 
work done by the Construction Company, although an 
enormous amount of evidence, under oath, has been taken 
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from almost every one connected with the enterprise, as 
well as from others supposed to be competent. The State 
of Massachusetts, for the purposes of taxation, supervision, 
and control, requires separate annual reports of the condi- 
tion of such corporations to be made under oath to the Tax 
Commissioner, the Gas Commission, and the Secretary of 
the Commonwealth. From a careful comparison of all 
these returns, which are widely divergent for the same 
year, and from a study of a great mass of evidence on this 
point, taken at two investigations ordered by the legisla- 
ture, probably. a sufficiently accurate estimate for our 
present purposes would be $700,000 for all the work done 
and the property turned ever by the Construction Com- 
pany. At the time that the contract was “completed” 
the company is supposed to have held real estate acquired 
directly from Mr. Addicks at a cost of about $50,000, in- 
cluding the filling of it in. It had also acquired, appar- 
ently from the same source, patent rights, which it carried 
on its books at $250,000. For purposes of the “ franchise ”’ 
tax, as levied on all Massachusetts corporations, the com- 
pany must report to the State Tax Commissioner the 
amount of its local assessment, which represents the value 
of its real property and machinery as locally assessed. 
Deducting this local assessment from the estimated value 
of the company’s shares, we have the value of the “ fran- 
chise ” for purposes of taxation. 

A comparison of the value of the property or assets 
shown by these different sets of returns for several years 
will be interesting. 

Under the head of debts and bonds, in the returns 
both to the Gas Commission and to the Secretary of 
the Commonwealth previous to the “completion” of the 
$4,950,000 contract, is a reference in a foot-note to this 
unfulfilled contract, with the statement that “the exact 
amount of its indebtedness cannot, therefore, be accurately 
stated.” It would perhaps have been more accurate, in- 
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Returns to Gas Commission; Returns to local assessors | Returns to the Secretary 
as of June 30 each year. as of May 1 each year. of the Commonwealth. 
Year. Value of assets. Year. Value of assets. Year. Value of assets. 
1885, no return. 1885, no return. 

1886, 76,000.00* 1886, $76,000.00* 

1887,  876,956.00t 1887, 202,000.00 

1888, 826,000.00 1888, 202,000.00 

1889, 4,974,554.'74t 1889, 501,300.00 1889§, $779,451.52 
1890, 4,974,554.74t 1890, 526,300. 1890||, 5,047,145.24 





asmuch as this obligation had been issued some years 
before and bandied about among many companies all 
controlled by the same people, to say that “the value 
of the assets cannot therefore be accurately stated.” 
Nothing in any of these reports previous to 1889 shows 
that anything had been paid on this contract for 
$4,950,000. In the report to the Gas Commission in 
1889, under “ Bonds or notes issued,” this obligation for 
$4,500,000 is put down as issued March 11, 1885. 

The testimony, under oath, of one of the directors of 
the company, who had sworn to both the returns of Jan- 
uary 1 and of June 30, 1889 (the one to the Secretary of 
the Commonwealth, the other to the Gas Commission), is 
interesting as to what additions to the actual property of 
the company were made during this period, such as to 
increase the value of the assets nearly tenfold. The ques- 
tions and answers are as follows : — 

Question. “Isn’t it a fact ... that the variation in 
these two items actually represents substantially book- 
keeping, the making up of books?” Answer. “ Well, of 
course it is book-keeping, as all accounts are.” 

Question. “And not actual additions of property be- 
tween those two dates?” Answer. ‘ Well, it would be 


* All of it real estate. t Including $250,000 for patent rights. 


t Real estate, machinery, appliances, and mains all lumped at $4,950,000, 
although they had been separately listed in earlier reports. 


§ As of January 1. || As of June 2, 
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folly, of course, for any one to suppose that there had been 
those additions to the property between those two dates.” 

Leaving the Bay State Company for a moment, let us 
go back to consider the outside activity of its promoters. 
Armed with the obligation for $4,500,000 and the contract 
on which it was based, Mr. Addicks went to Philadelphia, 
and formed, March 19, 1885, under the general laws of 
Pennsylvania, the Beacon Construction Company, referred 
to above, for the sole purpose of constructing the Bay 
State works. Of the 15,000 shares of the capital stock, 
he took 14,980, assigned his contract to the newly organ- 
ized company, and paid for his shares by transferring to 
that company the obligation for $4,500,000. This con- 
tract, as required by law, was by special vote of the sub- 
scribers to the stock of the Construction Company ap- 
praised as worth in cash the equivalent of 14,980 shares of 
the stock at par, or $1,498,000. This left but 20 shares 
of the stock to be paid for in cash. Mr. Addicks after- 
wards disposed of large portions of his holdings in this 
stock, retaining about 51 per cent. of the whole, to give 
him complete control of the company. How much he 
realized altogether from these sales it is impossible to 
determine, but certain sales can be traced. For instance, 
on September 12, 1887, he received in cash from the Bos- 
ton Gas Syndicate, to be explained later, $900,000 for 
6,000 shares of this stock, or $150 per share. 

This obligation for $4,500,000, which, by the way, the 
courts and the legislature have never been able to classify 
or designate more definitely than by the phrase “ one 
certain obligation,” is always called a “bond” in the as- 
signment of it. The obligation was afterwards assigned 
by the Construction Company to one Herman G. Mulock, 
who in turn on August 12, 1887, assigned it to the Pen- 
insular Investment Company of Delaware. This was a 
corporation organized by Mr. Addicks, under special 
charter, April 24, 1889, for the sole purpose of holding 
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the stock and securities of the Boston gas companies. 
The company, by permission granted in its charter, imme- 
diately upon its organization changed its name on August 
7, 1887, to “The Bay State Gas Company of Delaware,” 
by which name it is still known. What financial, legis- 
lative, or corporate exigencies required this double as- 
signment of the obligation for $4,500,000 cannot be 
determined by an outsider; for Mr. Mulock appears to 
have had no interest in it, but to have acted solely for the 
Bay State promoters. So far as appears, there was no 
investment of cash in these two transfers. On the con- 
trary, the object of the transactions seems to have been 
simply to get the obligation into a position where its 
original holders could draw an income from it. The nom- 
inal consideration named in these two transfers was the 
same,-— namely, $5,000,000; but no money passed, the 
payment being made by means of $3,000,000 worth of 
stock and $2,000,000 of 7 per cent. non-cumulative income 
bonds of the Delaware company. The charter of this 
company might well be called an unlimited license to 
roam abroad, deal in and hold the stock and bonds of any 
other gas company. The charter named $100,000 as the 
nominal capital, but authorized an increase by vote of the 
stockholders “ to such an amount as they may from time 
to time deem needful.” The company began by issuing 
$5,000,000 on August 7, 1889. Apparently, none of this 
was paid for in cash; but, within a week of the vote 
authorizing the issue, $3,000,000 out of the $5,000,000 
was given to the Beacon Construction Company in return 
for the obligation for $4,500,000. About a year ago (in 
1897) the company suddenly issued additional capital to 
the extent of $45,000,000, which it is supposed to have 
disposed of for cash at from $2 to #5 a share; the par 
value of the shares being #50. Why the company deemed 
this large increase of its capital stock “ needful” will be 
explained in a later article. 
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The facts already recited, as well as the subsequent 
history of the Bay State companies, clearly show that the 
promoters of these companies had but one object from the 
beginning; and that object was the combination or con- 
solidation of the gas companies in and about Boston. 
This is plain, although such combination was supposed to 
be absolutely prohibited at that time by the laws in force 
in Massachusetts. All the activities of the various com- 
panies referred to so far were simply preliminary to con- 
solidation. In the light of this fact, it goes almost without 
saying that, notwithstanding the argument by which the 
Bay State Company gained entrance into Boston, and the 
agreement it signed to parallel all the pipes in the city, it 
had no desire or intention of duplicating any of the sys- 
tems of pipes, except as such paralleling might be neces- 
sary to keep up appearances until the main purpose could 
be attained. Almost from the organization of the Bay 
State Company of Boston, and especially after the issue of 
the obligation for $4,500,000, the public began to have 
vague fears that combination, and not competition, would 
be the result of admitting the Bay State Company, unless 
more stringent legislation were enacted. The other gas 
companies were constantly in fear of being swallowed. 

The Bay State had already acquired the charter rights 
of the Consumers’ Company, which had never made any 
use of its franchises. The Gas Commission, in its first 
report (January, 1886), called attention to the obligation 
for $4,500,000, questioned the legality of the contract on 
which it was based, and declared the transactions of the 
Bay State Company in this connection to be a clear 
evasion of the restraints supposed to be imposed on gas 
companies by the statute fixing the maximum capital 
stock of each one at $500,000. Reference was also made 
in this report to the fact that the legislature in its session 
of 1885 had refused, after full consideration, to grant this 
particular company an increase of capital stock. The 
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commission also made some unfavorable comments on the 
condition of gas-works leased to or owned by absentees. 
These expressions seemed to be an echo of the discussion 
on this point which took place at the time the Bay State 
Company got its locations in Boston. To justify its fears 
in this connection, the Commission called the attention of 
the legislature to a prospectus of the Bay State Gas Com- 
pany of Pennsylvania, Limited, “ whose sole function shall 
be to hold in its treasury the securities of the Bay State 
Gas Company of Boston.” The prospectus also stated 
that, notwithstanding the limitation upon capital, this 
obligation for $4,500,000 had been issued, and that this 
obligation and all the stock of the Bay State Company of 
Boston, “ excepting a small number of shares necessary to 
keep up the organization,” would be held in trust by a 
Philadelphia trust company for the benefit of the Bay 
State Gas Company of Pennsylvania. In view of all these 
facts the commission recommended additional legislation. - 
The result was an act of June 30, 1886, which largely in- 
creased the powers of the commission over the books, 
accounts, and reports of the companies, and forbade any com- 
pany to issue bonds in excess of its paid up capital stock. 
It forbade also the issue of any bonds below par or at a 
rate of interest greater than 6 per cent. The act further 
required that the proceeds of all bond issues should be 
used to extend the plant, to pay debts incurred for this 
purpose only, or to pay debts of any other kind contracted 
before the passage of this act. Section 4 of this act, 
aimed more specifically at the Bay State Company, reads 
as follows: — 


No gas company shall transfer its franchises, lease its works, or 
contract with any person, association, or corporation to carry on its 
works without the authority of the legislature. 


The passing of this act may look like locking the stable 
door after the horse has been stolen; but it should be 
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remembered that this was comparatively early in the 
history of the Bay State Company, and all of its doings 
were covered up as much as possible. The Gas Commis- 
sion had just been appointed, and its members were all 
unfamiliar with gas-works, gas manufacturing, gas com- 
pany financiering, and gas accounts. In fact, they were 
not only new to every phase of the situation and business, 
but they were also entering on an entirely untried field of 
public activity, without precedents elsewhere to guide 
them. Under these circumstances, they could not be 
expected to give either the time or the skill required to 
investigate all the subsidiary and auxiliary enterprises of 
the Bay State promoters. At this time, also, the obliga- 
tion for $4,500,000, inasmuch as virtually no work had 
yet been done on the contract on which it rested, seemed 
of decidedly doubtful legal effect. In fact, when the legis- 
lature was compelled some years later to act on it, the view 
apparently taken was that the obligation was not legally 
issued until the works were completed. The summary 
destruction of this obligation by legislative fiat probably 
prevented a judicial determination of this point. If, how- 
ever, this view were correct, the act of 1886 would have 
been a legal bar to the issue of the obligation upon the 
acceptance of the works. But the company had its own 
opinions on this subject, and, as already stated, accepted 
the works, and voted that the Construction Company 
retain the obligation. The interests opposed to the Bay 
State Company called this a “reissuing” the obligation 
after the act of 1886. 

The Bay State Company of Pennsylvania, referred to 
above, failed of organization; and consequently the use of 
the trust company at Philadelphia was given up. How- 
ever, the Bay State interests organized on February 16, 
1889, under the general laws of New Jersey, the Bay State 
Gas Company of that State. Through this company and 
the Mercantile Trust Company of New York, they accom- 
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plished the identical purposes which they failed to carry 
out under the laws of Pennsylvania by means of the two 
companies named above. 

If some sort of combination was the chief object of the 
Bay State Company, all these outside companies alone 
could not accomplish it. The stock of some of the other 
companies had to be brought under control, and funds 
had to be raised for that purpose. It is impossible to find 
out how much money was raised from the stock and securi- 
ties of the Construction Company. It is not impossible 
that enough was secured from this source to repay to the 
promoters the capital stock of the Bay State Company of 
Massachusetts and to build its works. It seemed impera- 
tive now, if the whole scheme were not to fail, that the 
Bay State Company should gain control of some of the 
other companies before their great manufacturing plants 
should be completed, as they were not preparing to dis- 
tribute gas to private consumers through their own system 
of pipes. 

As a direct means of purchasing a controlling interest 
in the other companies, the Bay State party organized 
June 1, 1887, a voluntary association or trust, known as 
the Boston Gas Syndicate. The object of this was to 
raise or guarantee funds, and actually purchase a con- 
trolling interest in the stock of the other companies in 
and about Boston. The articles of association named five 
trustees, who were to receive the subscriptions to the 
trust funds. They were by the agreement given the 
widest discretion as to time, place, and manner of carry- 
ing out the objects of the trust, which in turn were de- 
fined in the vaguest language. The articles of association, 
however, contained the following statement: “the prin- 
cipal object of this agreement being hereby declared to be 
to lease or consolidate with said Bay State Gas Company 
of Massachusetts all the companies herein named or re- 
ferred to.” The companies included in this designation 
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were all the companies authorized to do business in Boston 
or “in the towns and cities adjacent thereto ” and the Bay 
State Gas Company of New York.* A further definite ob- 
ject of the trust was the purchase for $900,000 in cash of 
the six thousand shares of the stock of the Beacon Con- 
struction Company already referred to. In regard to all 
other purchases the trustees were given the greatest lib- 
erty as to price, time, place, manner, and method. They 
were expressly authorized to pay dividends, commissions, 
interest, and bonuses, to borrow money, and to mortgage 
any property held by them for its payment. The agree- 
ment gave them discretion to distribute any stocks, bonds, 
or other property purchased by them pro rata among the 
subscribers to the syndicate, except the six thousand 
shares of the Beacon Construction Company’s stock, 
which was to be held by these trustees and their assigns 
in trust forever. The subscription fund was to be limited 
to $2,900,000, payable in cash, at the call of the trustees. 
This list shows that subscriptions were actually made, by 
one hundred and thirty-eight persons in all, to the sum 
total of $2,480,600. Of this total the five trustees, together 
with the immediate members of their families and the 
United Gas Improvement Company of Philadelphia in 
which they were interested, subscribed $1,953,000, or 80 
per cent. of the whole. While these subscriptions were 
nominally paid in cash, a careful comparison of the dates 
and cash payments with certain other transactions carried 
on at the same time, leads to the conclusion that to a large 
extent these cash payments were fictitious, and that it 
was unnecessary to provide considerable sums of money 
until such time as it could be raised on the stocks pur- 

* This company, as Mr. Addicks afterwards said on oath, was only a skeleton 
company, which failed of organization ‘‘ because there was a doubt as to the 
powers they would have under the New York laws at that time with regard to 
holding the stock and bonds of foreign and other corporations.”” The place of 
this New York company was afterwards taken by the Bay State Gas Company 


of New Jersey. The New Jersey and Delaware laws proved to facilitate such 
schemes more than did those of Pennsylvania and New York. 
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chased by the syndicate. The process seems to have been 
somewhat as follows: The trustees of the syndicate entered 
into agreements to buy the stocks of the Boston gas compa- 
nies, and also agreements to sell the same stock to the Bay 
State Gas Company of New Jersey. This company in 
turn agreed to deposit these stocks in trust with the Mer- 
cantile Trust Company of New York, and to issue on such 
deposit, through the Trust Company, Boston United Gas 
5 per cent. fifty-year gold bonds to the extent of $12,000,- 
000. Of this total issue $9,000,000 were to be first series, 
and $3,000,000 second series, or junior securities. It 
should be noted, as showing the relation of one of these 
enterprises to another, that Mr. Addicks always controlled 
the New Jersey company, which was organized expressly 
to issue these bonds, and (to use his own language) “ be- 
cause eminent counsel doubted the right of either of the 
Massachusetts companies to do so.” It should be further 
noted that these bonds are of even date with the income 
bonds of the Delaware company given in exchange for the 
$4,500,000 obligation. These Boston United Gas bonds 
were delivered to the syndicate, and from their sale by the 
syndicate a large part of the money was procured to pay 
for the stocks bought. These bonds seem also to have 
been delivered pro rata in large quantities to the subscrib- 
ers to the syndicate, who could thus, if need be, raise the 
money to pay their subscriptions to the syndicate. Of 
course, the syndicate had meantime to use its credit, and 
pledge its holdings to carry through so large and complex 
a transaction. One of the trustees said under oath, some 
years later, that the trustees had to subscribe personally 
for a million dollars of the United Gas bonds to keep the 
whole scheme from failing. The syndicate paid about 
$6,150,000 for the shares of the Boston Gas Light Com- 
pany alone. This sum had to be raised over and above 
the amounts originally subscribed to the syndicate, as the 
stocks of the other companies purchased cost just about as 
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much as the subscriptions amounted to. The extent of 
the credit transactions is shown also by the cash book of 
the syndicate. From this it appears that the total cash 
subscriptions practically equalled the value at par of the 
whole issue of $3,000,000 second series United Gas bonds, 
and that the payment of the subscriptions and the delivery 
of these bonds to the subscribers took place substantially 
at the same time. In fact, a slight excess of subscrip- 
tions over this issue of bonds was made up by the prom- 
issory notes of the company issuing the bonds; and these, 
too, were distributed pro rata among the subscribers. 

Assuming that all subscriptions to the syndicate were 
paid in cash, let us see what the subscribers got in the 
way of securities* for their cash investment. The records 
show that, when the stocks purchased were placed in 
trust, for every cash subscription of $1,000 the subscriber 
received $1,000 in the second series United Gas bonds, 
$100 in the income bonds of the Bay State Company of 
Delaware, and $600 in stock of the Bay State Company 
of Delaware. That is, he got securities whose face value 
was 170 per cent. of the amount subscribed. 

The conditions under which the Boston United Gas 
bonds were to be issued were not all fulfilled on the part 
of the syndicate for a number of years, as will be explained 
later. As a result, but $7,000,000 of the first series and 
all of the second series were issued at the beginning. It 
seems that, with the exception of the $1,000,000 of firsts 
already referred to as having been taken by trustees of 
the syndicate, all this series was sold to the outside world 
to get the money to pay for the stock of the Boston Gas 
Light Company. 

The agreement dated January 1, 1889, by which these 
stocks were put in trust, is a tripartite one, to which the 


* The operations of the syndicate nominally extended over about four years, 
but the transactions now under consideration occupied about two years. 
For the use of the funds during this time the subscribers received cash divi- 
dends on their subscriptions to the extent of 9% per cent. 
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three parties are (1) Messrs. J. Edward Addicks and 
W. E. L. Dillaway,* who style themselves the “ owners” 
of the stocks in question, (2) the Bay State Gas Company t 
of New Jersey, and (3) the Mercantile Trust Company of 
New York. 

A careful analysis of the terms of these trust deeds will 
be ‘necessary as a basis for a discussion of the history 
(postponed for a future article) of the companies “ cap- 
tive” under the trust. For the present let us consider 
the extent and character of the stocks deposited and the 
securities representing them. The following table will 
be of use in showing these facts at the date of the issue of 
the $7,000,000 first series and $3,000,000 second series 


Boston United Gas bonds : — 
Par value Amount paid 





Total No. No. shares of shares Sor shares 
Name of Company. shares. trusteed.  trusteed. trusteed. 
Boston Company . . 5,000 4,984 $2,492,000 $6,129,320 
Roxbury Company . . 6,000 5,993 599,300 1,248,425 
South Boston Company 4,400 3,964 396,400 544,600 
Bay State Company . 5,000 4,993 499,300 499,300 | 

150,000 

(i a a _ _ $3,987,000 $8,571,645 


Thus the stocks put in trust cost, on the average, 215 
por ceut. of their par value. This could scarcely be called 
a bad bargain for those who sold the stocks. Can the 


* Mr. Dillaway was from the beginning one of the promoters and the chief 
counsel of the Bay State companies. 


t It is a strange commentary on the way in which American business cor- 
porations are allowed to run riot that this company was organized solely be- 
cause of some unforeseen delay in organizing the Bay State Gas Company of 
Delaware, and that it is made a party to these trust deeds dated January |, 
1889, while its own certificate of incorporation bears date of February 16, 1889. 
That is, it was a party to this contract about seven weeks before it had legal 
existence. It is true the contract was not executed until March 20, 1889, It is 
understood that, pending the organization of the New Jersey company, the 
Beacon Construction Company acted for it. As soon as these trust deeds were 
executed and the bonds issued, the company, by contract, assigned all of its 
interests to the Delaware company. 


t This item of $150,000 was paid by the syndicate to the directors of the 


Boston company as a bonus, in addition to the $6,129,320 paid for the stock of 
that company. 
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same be said from the point of view of the promoters of 
the Bay State Company? To answer this question, let us 
recapitulate summarily the doings of the promoters of the 
Bay State Gas Company from the beginning of that enter- 
prise until the summer of 1889, when the Boston United 
Gas bonds were issued and delivered to the Boston Gas 
Syndicate. First, they had increased the property of the 
gas plants in Boston, by actual building and apart from 
the water gas patents, to the extent of probably $750,000. 
How much money was contributed by these persons from 
their own resources for this purpose it is impossible to 
say. Something may have been raised from outsiders on 
the Beacon Construction Company securities. To establish 
these manufacturing plants, the Bay State Gas Company 
of Massachusetts had been formed, with paid up capital of 
$500,000, and had then been “bonded” for $4,500,000. 
The promoters had worked through the Beacon Construc- 
tion Company of Philadelphia, with a nominal capital of 
$1,500,000, through the Bay State Gas Company of New 
Jersey, with a nominal capital of $1,000,000, and through 
the Boston Gas Syndicate, a voluntary association which 
handled about $10,000,000, buying stocks of the Boston 
gas companies with a par value of $3,987,000 for $8,571,- 
645. These stocks they had put in trust with the Mer- 
cantile Trust Company of New York, to pay the principal 
and interest of $10,000,000 Boston United Gas Trust 
bonds, issued through the New Jersey company. This 
company, after issuing the bonds, had been literally 
absorbed by the Bay State Gas Company of Delaware, 
organized for this express purpose. Of course, the Dela- 
ware company had to assume all the obligations of the 
New Jersey company. The Delaware company had at 
this time issued $5,000,000 of stock, and income bonds 
to the extent of $2,000,000. This list does not include 
the two skeleton companies which perished in embryo; 
namely, the Bay State Gas Company of Pennsylvania and 
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the Bay State Gas Company of New York. The same 
individuals had absolutely controlled all of these enter- 
prises from the beginning. The company, in the face of 
great opposition, had brought the legislature of Massachu- 
setts to permit the sale of water gas, which it alone was 
prepared to manufacture. But, if water gas could be 
manufactured cheaper than coal gas, the Bay State Com- 
pany, having gained control of the three other companies, 
could now sell water gas through their systems of dis- 
tribution. The Bay State of Delaware had absorbed the 
Bay State of New Jersey and the Beacon Construction 
Company, chiefly by exchanging its stock for theirs. It 
had purchased the obligation for $4,500,000 in the same 
manner by an issue of stock and bonds. We may there- 
fore disregard in future the two companies Jast named. 
Remembering, then, that before the advent of the Bay 
State Company to Boston the companies paid about 10 
per cent. on their share capital, the question arises 
whether, with an additional investment of, say, three- 
quarters of a million dollars (excluding patent rights), 
these same companies could pay dividends on -the small 
number of shares of these four companies still remaining 
outside the trust, and have enough left to pay interest on 
the $10,000,000 Boston United Gas Trust bonds, interest 
on the $2,000,000 of income bonds of the Delaware com- 
pany, and dividends on the $5,000,000 of share capital of 
that company, and at the same time maintain sufficiently 
large sinking funds to pay the principal of the bonds at 
maturity. It will be observed that the obligation for 
$4,500,000 does not affect the problem, since the amount 
going from the treasury of the Bay State of Massachusetts 
to pay interest on this furnishes the chief source from 
which dividends and interest on the securities of the Bay 
State of Delaware must come. In other words, the pro- 
moters of the Bay State Gas Company of Massachusetts 
formed this multitude of corporations, limited partner- 
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ships, trusts, syndicates, and contracts with themselves, 
in five States, to the legislatures (and in some cases to 
the city councils) of which they have had to make numer- 
ous and expensive appeals, all in the attempt to make the 
property which before paid 10 per cent. on less than 
$5,000,000 of capitalization, by the addition of about 
$1,000,000 to the investment (including patent rights), 
pay interest and dividends on $17,000,000 capitalization. 
At first blush it would seem that to expect success in this 
would require a huge faith in water gas processes and ex- 
traordinary skill in management, or some magnificent 
manipulation of resources such as even the Bay State 
promoters could not confidently anticipate. Yet the 
selling prices of these securities from the beginning indi- 
cated that the holders expected an income on them. 

The history of the attempts to pay dividends and in- 
terest on this inflated capitalization will be followed in a 


future article. 
JOHN H. Gray. 


NORTHWESTERN UNIVERSITY. 











THE SETTLEMENT IN THE COAL-MINING 
INDUSTRY.* 


THE convention of coal miners and operators which met in 
Chicago on January 17, 1898, and was in daily session until 
January 26 inclusive, was the direct outgrowth of the coal 
miners’ strike of 1897. The object of the convention was to 
establish relations between the miners and operators of West- 
ern Pennsylvania, Ohio, Indiana, Illinois, and West Virginia ; 
to formulate a scale of prices for mining, with proper differ- 
entials, in those States for the ensuing year; to establish, if 
possible, a permanent interstate agreement on the mining 
question ; and to consider “such other matters as might prop- 
erly come before such a convention.” ¢ 

When the coal miners’ strike of 1897 ended in September of 
that year, many things were left but half settled. In Western 
Pennsylvania, Ohio, and Indiana the prices for mining agreed 
upon were to continue only until January 1, 1898. In North- 
ern Illinois, where the strike continued more than two months 
longer than in the other States, contracts had been signed and 
prices agreed upon which were to hold good until May 1, 
1898, when prices were again to be agreed upon and new 
contracts signed for another year. 

But aside from questions of prices for mining, it was gener- 
ally felt, both by operators and miners, that in order to avoid 
disturbances in the future, there must be agreement on uni- 
form conditions for mining throughout the different compet- 
ing districts. From 1886 to the strike of 1894 there had 
been an interstate agreement among the miners and operators 


*For an account of the events leading up to the settlement here described 
see the article by the present writer on 7'he Coal Miners’ Strike of 1897 in this 
Journal for January, 1898. 

+See the Report of the Official Proceedings of the Chicago Joint Convention, 
p. 8 The convention represented the bituminous coal districts only (including 
the block coal region in Indiana), and had nothing to do with the anthracite coal 
mines of Pennsylvania. 

t See the Oficial Proceedings of the Joint Convention, p. 8. West Virginia is 
not mentioned in this connection for the reason that the strike in that State was 
very limited. 
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of these districts, and comparatively uniform conditions had 
been maintained, to the great advantage of all concerned.* 
But when the interstate agreement lapsed, the uniform condi- 
tions ceased also; and operators in many places resorted to 
various devices for gaining an advantage over competitors. 
False weights were used. Large wagons, or pit-cars, were fre- 
quently put in, containing more coal than served as the basis 
of payment to the miners; and, in many instances, a widening 
of the spaces in the screens was resorted to, allowing an extra 
amount of coal to pass through for which the miner received 
nothing. So flagrant had these abuses become that in Illinois, 
Ohio, and Pennsylvania the miners sought redress through 
legislation which should require payment by run of mine or 
gross weight. Such a law was passed in Illinois in June, 
1897;f and, later, similar laws were passed in Ohio and 
Pennsylvania.t 

During the strike of the summer of 1897 an attempt was 
made to remedy these evils in the Pittsburg district. The 
movement was headed by Mr. W. P. DeArmitt of the New 
York and Cleveland Gas Coal Company, and a so-called 
Uniformity Commission” was formed. It was at first dis- 
tinctly a move by Mr. DeArmitt and a few other operators 
of the district, and was not a joint movement on the part of 
operators and miners.§ Before the uniformity plan should 
become effective, 95 per cent. of the operators of the district 
were to sign, on or before January 1, 1898, an agreement to 
observe uniform conditions. Failing to secure the signature 
of 95 per cent. of the operators, those who had signed agreed 
to go ahead with their plans, provided now that the co-opera- 
tion of the officials of the United Mine Workers of the dis- 
trict could be secured. Subsequent events showed that there 
was some misunderstanding as to the kind of co-operation 

* See the account of this interstate agreement in the January article, pp. 196- 
199. 

t See the Sixteenth Annual Report of the Illinois State Bureau of Labor Sta- 
tistics: Coal in Illinois, 1897, p. 165. A similar statute, passed in Dlinois in 1891, 
had been held unconstitutional by the State Supreme Court. See Labor Laws 
o&f the United States, second edition, p. 1271. 


+ In Ohio early in March, 1898 ; in Pennsylvania in the last session of the legis- 
lature (1897). See United Mine Workers’ Journal, March 10, 1898, p. 4. 


§ Compare the article in the January number of this Journal, pp. 204, 205. 
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desired. It was generally understood that the miners were 
to force into the agreement, by means of strikes, those opera- 
tors who had refused to sign, or to compel them to pay their 
miners 10 cents per ton more than was paid by the signers of 
the agreement. To make such strikes successful, funds for 
the aid of strikers would have to be raised by the miners still 
working. Moreover, the co-operation of such operators as 
had signed the agreement would be necessary, both by col- 
lecting the levies from their pay-rolls and by keeping away 
from their mines detectives sent thither by recalcitrant oper- 
ators for the purpose of fomenting dissensions among the 
working miners and persuading them not to contribute. 
This co-operation might have been secured, although the des- 
titution among the miners after the strike of 1897 must have 
vaused some unwillingness on their part to contribute. In 
short, the scheme proposed meant the co-operation of all 
the operators who favored the uniformity plan, and of all the 
union miners of the district against such operators as would 
not sign the agreement and against any non-union miners who 
would not submit to the levy. Mr. DeArmitt, however, re-— 
fused to consider co-operation of this kind, insisting that it 
would be an infraction of the law as to conspiracy.* The re- 
sult was that the work of the Uniformity Commission came 
io an end the latter part of February, with nothing accom- 
plished for the betterment of the situation. 

On the other hand, throughout the strike of 1897 it was the 
constant endeavor of the United Mine Workers to revive the 
old interstate agreement, which from 1886 to 1894 had pre- 


* From a letter to the present writer from an official of the United Mine 
Workers in the Pittsburg district, dated February 25, 1898. 


+See the annual address of President Dolan of the United Mine Workers in 
the Pittsburg district in the United Mine Workers’ Journal, March 17, 1898, p. 3. 

The effect of the failure upon the miners of the New York and Cleveland Gas 
Coal Company this time is worse than was that of a similar failure in 1895 (see the 
article of January last, p. 204, foot-note). The company has again forced its men 
to sign an iron-clad contract for a year, which prohibits their belonging to 
unions. The price paid per ton for mining is eleven cents less than elsewhere in 
the district. Inch and a half screens are still being used, and the old ten-hour 
day still prevails. A reliable informant, ina letter to the present writer, of date 
April 26, 1898, says: “‘ At 55 cents per ton [the price at present paid for mining], 
and with inch and a half screens still in use, the miners of the Gas Coal Company 
are at a disadvantage of at least 18 cents per ton as compared with other miners 
in the Pittsburg district.” 
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vented great strikes, like that of 1897. As all the districts 
have practically the s#me market, it was obvious that uniform 
conditions of mining, if applicable to certain districts only, 
would avail nothing. And when the strike ended, a large 
number of operators also felt that, in order to put the indus- 
try on an equitable basis and raise the plane of competition 
to a higher level, a return to the interstate agreement was 
necessary. 

The preliminary steps in this direction were taken at a 
joint meeting of miners and operators of the Pittsburg dis- 
trict, held in Pittsburg on December 20, 1897. At this 
meeting it was agreed to invite miners and operators from 
the other States to meet in Columbus, Ohio, December 27, 
for the purpose of arranging for a joint interstate convention ; 
and Mr. M D. Ratchford, President of the United Mine 
Workers, was instructed to issue the formal call.* 

In response to the call so sent out, representative miners 
from Pennsylvania, Ohio, Indiana, Illinois, and West Vir- 
ginia, and operators from all these States except West Vir- 
ginia, met for conference in Columbus at the appointed time. 
There were present at the conference twenty-nine operators 
and twelve representatives of the miners,—the latter being 
represented by their National Executive Board and district 
presidents. At this preliminary conference it was agreed 
that a general joint convention of miners and operators from 
these States should meet in Chicago on January 17 for the 
purposes already stated. It was also agreed, in view of the 
prospective expiration on January 1 of the existing mining 
rates in Pennsylvania, Ohio, and Indiana, that such rates 
should continue until January 15; and any new rates agreed 
upon at the Chicago joint convention should go into effect 
January 16.¢ Inasmuch also, as complete arrangements had 
already been made to hold the annual national convention 
of the United Mine Workers at Columbus during the week 
preceding the date set for the Chicago convention, the opera- 
tors generously announced that they would bear the additional 


*See United Mine Workers’ Journal, December 20, 1898, p. 6 ; also the Official 
Proceedings of the Interstate Convention, p. 7. 

tIt will be seen, however, that the new prices agreed upon did not go into 
effect until April 1. 
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expense to the miners’ delegates (about two hundred in num- 
ber) of travelling from Columbus to Chicago, since the same 
men were to attend both conventions, 

The miners’ national convention, coming thus immediately 
before the Chicago joint convention, was of unusual interest 
and importance. It was in daily session from January 11 to 
15 inclusive. There were two hundred and fifty delegates in 
attendance, representing the five States already mentioned.* 
In addition to the fact that it came immediately before the 
Chicago joint convention, another cause for enthusiasm and 
strength was the greatly increased membership of the United 
Mine Workers, The strike of 1897 and its successful results 
had given great impetus to organization; and in four months 
the membership had increased from ten thousand to over 
thirty thousand.f 

The bearing of this convention on the joint convention at 
Chicago is significant. President Ratchford in his annual 
address advised the miners to demand an advance in the 
prices for mining, because of improved conditions of the coal 
trade, “resulting partly from natural causes and partly from 
the strike of last summer, which left the market in a fairly 
healthy condition.” “You cannot make any great advances,” 
he said; “but you should make, and, in my judgment, you can 
make, a reasonable and substantial advance without the 
necessity of a strike, if affairs are properly conducted.” In 
the same address he urged the miners to demand also the 
eight-hour day, and to make that demand second only to the 
demand for an increase in the price for mining. These pro- 
posed demands, together with others for uniform conditions 
and for gross weight, were indorsed by the convention. 


*See the United Mine Workers’ Journal, January 20, 1898, p. 4. 


+See annual report of National Secretary Pearce in supplement to United 
Mine Workers’ Journal, January 13, 1898, p. 2. President Ratchford pronounced 
this “the largest and most harmonious convention ever held by our craft.” 
Ibid., January 20, 1898, p. 8. 

t Besides what has already been mentioned, one other matter of importance 
and general interest was brought before the convention. It was proposed to 
raise a ‘* Defence Fund” of at least $30,000, to be used in time of strikes, This 
fund was to be raised by a monthly assessment of 25 cents, and the fund was not 
to be touched until it had reached the amount of $30,000. This proposition re- 
ceived the unanimous indorsement of the convention; but, when later it was re-~ 











452 QUARTERLY JOURNAL OF ECONOMICS 





With these well-defined demands in view, some two hun- 
dred delegates left Columbus Sunday morning, January 16, 
to attend the joint convention, which met at Chicago on 
Monday, January 17. 

There were present at the joint convention altogether five 
hundred and twenty-eight delegates. Two hundred and 
seventy-eight miners represented the five competing States 
of Pennsylvania, Ohio, Indiana, Illinois, and West Virginia, 
and two hundred and fifty operators represented the first 
four States, the West Virginia operators still failing to send 
delegates.* 

The first work of the convention was a discussion of the 
prices and differentials to be paid for mining, and the basis 
on which such prices and differentials should be arranged. 
Should run of mine, or gross weight, form the basis, or should 
the old system of paying for screened coal be continued ? 
And if the screen method was to be continued, what should 
be the size of the screens? In Illinois the act of June, 1897, 
requiring pay for gross weight, had already been generally 
complied with by the operators. In many places they had 
incurred expense in constructing new apparatus necessary to 
meet the requirements of the law. The new system, at first 
objected to by the operators, had been found to work satis- 
factorily in the few months it had been tried, and both miners 
and operators were now willing to continue on that basis. 

In the other States the situation was different. In Indiana, 
gross weight was optional by agreement between miners and 
operators. The law in Ohio which now requires pay for 
gross weight had not then been passed. The gross weight law 
in Pennsylvania had not then long been in existence. While 
ferred to the local unions for a referendum vote, it was lost by 10,203 votes 


against 7,622,— little more than half the accredited membership of 30,000 voting. 
See United Mine Workers’ Journal, January 13, p. 2, and March 10, 1898, p. 1. 


* Oficial Proceedings, p. 10. There were for a time some objections to the 
West Virginia miners’ delegates having a vote in the convention, because the 
operators from that State had not sent delegates. At first they were given a seat 
without a vote. Later, however, they were given the right to vote. When the 
scale committee was appointed to arrange prices and differentials for the various 
fields, these delegates were represented by the regular number allowed each State. 
The scale committee was composed of an equal number of miners and operators 
from each State excepting the operators from West Virginia. 




















SETTLEMENT IN THE COAL-MINING INDUSTRY 4653 


many of the Pennsylvania operators had prepared to comply 
with the new requirements of their State, others had opposed 
it (the question of its constitutionality is now before the 
courts). It was maintained, moreover, by some of the Penn- 
sylvania operators that the gross weight law offered induce- 
ment to the miners to blast the coal “off the solid,” thereby 
shattering it and rendering it less salable.* 

Owing to these conflicting conditions, it appeared impossible 
to agree on the gross weight basis for prices and differentials 
which the miners wanted. The miners from all. five States 
and the Illinois operators were solidly for it: the other opera- 
tors, with the exception of some in Indiana, were solidly 
against it.f The result was a compromise. It was agreed 
that in Indiana, Ohio, and Pennsylvania the price paid should 
be for screened coal as a basis, but that the option of paying 
for either screened coal or for gross weight should be given 
the operators of all the States except Illinois.¢ The differ- 
ence in the price to be paid for gross weight and screened 
coal was to be determined by the actual percentage of coal . 
passing through the screens. The standard screen was to 
have seventy-two. superficial square feet, with one and a quar- 
ter inch spaces between the bars; and the standard unit of 
weight was to be two thousand pounds to the ton, 

We turn now to the questions as to prices and differentials. 
In Illinois the operators had met some time before the conven- 
tion, and had readjusted prices and differentials throughout 
the State. These rates had been generally agreed to by all 
the operators except those in the Fourth District, or what is 
called the Grape Creek district, in the central part of the 
State. In Illinois, therefore, the situation, with this one ex- 
ception, was satisfactory; and the miners appear to have had 
few demands to make. At the close of the strike of 1897 
they had obtained the same average advance of 10 cents per 
ton which had been secured in the other States, But, in ad- 
dition, they were paid these advanced prices for gross weight, 
equivalent to an advance of at least 10 cents more. 

§ See the Official Proceedings, p. 15. t Ibid., p. 21. 


t Of course, this was not binding on the West Virginia operators, who were 
not present, Attempts on the part of the miners in that State later to bring 
about improved conditions have not been very successful. 
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In Western Pennsylvania, Ohio, and Indiana, however, the 
situation was different. In order to put these States on an 
equal footing with Illinois, an advance of 10 cents per ton was 
necessary. Moreover, the miners maintained that they were 
justified in this because of the improved condition of the 
market. Accordingly, President Ratchford, for the miners, 
offered the following resolution: “That an advance of 10 
cents per ton for mining screened coal take place in Western 
Pennsylvania and in the Hocking Valley and Indiana bitumi- 
nous districts on April 1, 1898, with proportionate prices for 
run of mine.” Together with this resolution, he renewed a 
resolution previously introduced by the operators,— that “on 
and after April 1, 1898, the eight-hour day shall go into effect 
in all the districts represented, and that uniform wages for 
the different classes of day labor be paid in the fields 
named.” * These resolutions received the unanimous vote of 
the miners, and of all except the Ohio operators, who voted 
two for and two against.f The Ohio operators who voted 
against the resolutions did so, they maintained, because they 
could not afford to pay more than “60 or 61 cents per ton 
with West Virginia competing successfully already in all the 
markets for Ohio coal, and independent of the influence of 
organized labor.” Notwithstanding also that the Pennsyl- 
vania operators had given a full vote for President Ratch- 
ford’s resolution, a considerable number maintained that the 
differential between the price paid by them and that paid by 
the Ohio operators was unfair. For years a differential of 
9 cents in favor of the Ohio operators had been maintained, 
owing to the larger spaces in the screens used in Pennsyl- 
vania, The miners replied that, if the Pennsylvania operators 

* Oficial Proceedings, p. 22. It is but just to state that a resolution in favor 
of the eight-hour day had been submitted by Mr. F. L. Robbins, operator from 
Western Pennsylvania, and unanimously adopted by the convention two days 
before this. Further, on the same day, Mr. H. L. Chapman, an operator from 
Ohio, had submitted a resolution that the miners of the competitive districts be 
given an advance of 10 cents per ton, “and that the same relative conditions that 
now exist be continued in all the competitive fields.’’ The last clause, relating 
to conditions, caused a heated discussion on the question of run of mine, so that 
the eight-hour day resolution seems to have been lost sight of until brought up 
again by Mr. Ratchford. 


+t On all questions each State was allowed the same number of votes, the 
operators four, and the miners four. 
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would give them the same conditions as the Ohio operators 
gave their miners, they would accept Ohio prices, This was 
agreed to by the Pennsylvania operators, and one and a quar- 
ter inch screens were substituted for one and a half inch 
screens.* To this agreement, again, the Ohio operators ob- 
jected, maintaining that, with the differential removed, Penn- 
sylvania would come into unjust competition with them. 
Nevertheless, the convention stood by the resolution for the 
general advance of 10 cents per ton. It was feared that in 
order to obtain the advance in Ohio (Hocking Valley), a strike 
would be necessary; but this was avoided because the opera- 
tors acceded to the demands before April 1, when the new 
prices went into effect.t The advance in price to the Penn- 
sylvania miners was only 1 cent; namely, from 65 to 66 cents 
per ton. But the change in the screens was equivalent to an 
additional gain of 9 cents per ton, so that they really secured 
the same advance as the Ohio and Indiana miners, 

As to the uniform pay for day labor which President Ratch- 
ford’s resolution called for, it was found difficult to arrange 
any suitable scale at the convention. It was therefore agreed 
that the matter should be referred to a committee of two 
miners and two operators from each State, who should meet 
iin Columbus, Ohio, March 8. This committee met at the 
appointed time, and arranged a scale of wages for inside 
(underground) day labor, to be calculated as follows: First, 
an average rate of pay was found for each class of day labor 
in the different States, based on the old ten-hour day; then 
these general averages were reduced one-fifth, to meet the re- 
quirements of the new eight-hour day; and to the result thus 
obtained for each class of day labor was added an advance 
proportionate to that gained by the miners.§ That is, a scale 

*From a letter to the present writer from an official of the United Mine 
Workers in the Pittsburg district, dated March 16, 1898. 

+t See United Mine Workers’ Journal for March 24, passim, and March 31, 1898, 


t The same relative prices and conditions between machine and pick mining 
that had existed in the different States were continued; that is, from three-fifths 
to four-fifths of the price paid for pick mining was to be paid:for machine 
mining. See Official Proceedings, pp. 27, 28. 

§The scale agreed upon was as follows: track-layers, $1.90; track-layers’ 
helpers, $1.75; trappers, 75 cents; bottom-cagers, $1.75; drivers, $1.75; trip- 
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was agreed upon which meant eight hours’ pay for eight hours’ 
work, with the same percentage of advance over the old prices 
as the miners had obtained. It was found impossible to agree 
upon a uniform rate of wages for outside day labor, owing to 
the inevitable variations in the conditions under which such 
labor is employed. Such wages were to be settled by un- 
fettered agreement in each case. 

Such, then, in broad outline, were the prices and differen- 
tials agreed upon. The new gains to the miners of Pennsyl- 
vania, Ohio, and Indiana, were as great as those gained at the 
close of the strike of 1897; and in Illinois, also, substantial 
gains were made. It was found impossible to settle in the 
convention all minor differences as to prices and conditions 
arising in the various localities, such as must necessarily arise 
when great changes are made. These differences were to be 
referred for settlement to the miners and operators interested, 
with the understanding that the prices and conditions agreed 
upon at the joint convention should form the basis and guide 
for all such negotiations. 

To enforce the Chicago agreements, several small strikes 
proved necessary; and several are still going on. But, with 
unimportant exceptions, the new prices and conditions have 
gone into effect, and both miners and operators are faithfully 
observing the agreements made.*. An official of the United 
Mine Workers says: “Miners and operators are generally 
living up to the interstate agreement. The little trouble 
occurring is due only, as is usual in such cases, to the changes 
made in conditions and to misunderstanding concerning cer- 
tain provisions of the agreement.” + It is worthy of particular 
mention that the eight-hour day, which the miners for years 
had worked for, was at last gained, not through a long and 
bitter struggle, but through the cordial agreement of employers 
and workmen. The time was opportune for it. Coal mines 
riders, $1.75; water-haulers, $1.75; timbermen, where such are employed, $1.90; 
pipemen, for compressed air plants, $1.85; company men in long-wall mines of 


third-vein district, Northern Illinois, $1.75; all other inside day labor, $1.75. See 
Black Diamond, March 19, 1898. 


*See file of United Mine Workers’ Journal for March and April, 1898. 


1 From a‘letter to the present writer dated April 26, 1898; confirmed by a later 
letter, of May 24, from President Ratchford. 
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nowhere were running to their full capacity. While the strike 
of 1897 had to some extent cleared the markets, the over- 
supply of coal was again making itself felt. A prominent 
operator in Northern Illinois writes that “there is hardly a 
mine in the country that cannot hoist all the coal it can find a 
market for in eight hours daily.”* The establishment of the 
eight-hour day in the mining industry the miners regard 
as their greatest gain. Their journal, the United Mine 
Workers’ Journal, said,t “10 cents a ton is a great ad- 
vance in wages, and one which will be highly appreciated by 
the miners; but the greatest achievement of the joint conven- 
tion, and that which will give it historical significance, is the 
fact that it was agreed to by both operators and miners that 
eight hours should constitute a day’s work.” The advent of 
the shorter day on April 1 was duly celebrated throughout 
the mining districts with appropriate demonstrations and 
public speeches. 

That the agreements arrived at in the joint convention 
might be as far-reaching as possible, it was unanimously voted 
that the miners’ national officials begin a campaign of organi- 
zation in all States where the miners were poorly organized, 
such as West Virginia, Kentucky, Alabama, and Iowa. “To 
this the operators pledged their hearty support.” ¢ All the 
formal agreements as to prices, conditions under which mining 
was to be carried on, hours of labor, and the time and place of 
meeting of the next joint convention were embodied in a con- 
tract, which was properly signed by representative operators 

*From a letter to the present writer dated March 2, 1898. What the effect of 
the eight-hour day on the output of coal will be itis difficult at present to say. 
The following interesting statement is made by the same operator in a letter of 
May 19: “Regarding the eight-hour day I will say that, beginning with April 1 
(when the shorter day went into effect] until the beginning of this month, the 
output was cut down considerably, as the men were not used to performing their 
work and getting the coal ready in eight hours. They had been used to consum- 
ing the entire ten hours in getting the coal ready. The output was cut down 
something like 30 per cent. during the month of April, even where the mines had 
a chance to run full time, The month of May shows a marked improvement in 
the tonnage at the same mines. The men are adjusting themselves to the eight- 
hour day, and, though not getting out as much coal as in ten hours, have in- 


creased their output considerably, owing to the fact that they have learned how 
to get their coal ready in shorter time than before.” 


+ February 3, 1898, 
¢ See the Black Diamond (the journal of the operators), January 29, 1898. 
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and miners from each State represented,* and which was to 
hold for one year, beginning April 1, 1898. It was agreed 
that the next joint convention should be held on the third 
Tuesday in January, 1899, in the city of Pittsburg. One of 
the stipulations of the contract was, “That the United Mine 
Workers’ organization, a party to this contract, do hereby 
further agree to afford all possible protection to the trade, and 
to the other parties hereto, against unfair competition result- 
ing from a failure to maintain scale rates.” To avoid strikes, 
a system of arbitration was to be arranged. District “boards 
of conciliation” were to be provided for each field for the 
settlement of local grievances. State boards were to dispose 
of matters affecting two or more districts within the State, 
and an interstate board was to adjust differences that might 
arise between the miners and operators of different States.t 

It will be seen that the agreements reached by the miners 
and operators form an excellent example of “collective bar- 
gaining.” Other notable examples in this country are the col- 
lective bargains made in the same way by the Amalgamated 
Association of Iron and Steel Workers, the Iron Moulders 
Union of North America, and the American Flint Glass 
Workers’ Union, with their employers.{ In England the 
Durham and Northumberland coal miners have for many 
years carried on collective bargaining with their employers 
with great success. There is also a significant parallel be- 
tween the methods used in England and the United States, in 
the settlement first of general prices for the whole industry 
and the application thereafter of the new prices, with proper 
differentials, to localities with varying conditions. In Eng- 
land the “ Board of Conciliation,” composed of operators and 

* Except the Ohio operators, who were still unwilling, at the close of the con- 
vention, that the differential of 9 cents between Obio and Pennsylvania be 
abolished. The contract was signed for the miners by the National Executive 
Board and district presidents of the United Mine Workers.—Offcial Proceedings, 
Pp. 28. 

t Black Diamond, January 29, 1898, p. 126. 

+ From a letter dated April 29, 1898, to the present writer from Mr. Gompers, 
president of the American Federation of Labor. Mr. Gompers says further: 
“The rule in the United States is that the ‘collective bargaining’ takes place 
between organized labor and employers more largely in localities. Quite a num- 


ber of national unions undertake local collective bargaining from national head- 
quarters.” 
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coal miners, meets to stipulate the general prices and condi- 
tions which shall be maintained in the industry;* but the 
special application of these prices to different localities is at- 
tended to by “joint committees.” Precisely this was done 
in Pennsylvania, Ohio, Indiana, and Illinois, after the Chicago 
convention. The logic of the whole situation, so far as collec- 
tive bargaining is concerned, is that to make it thoroughly 
successful the co-operation of a large majority both of opera- 
tors and miners is necessary,— a sufficiently large majority to 
control the industry. Moreover, from the point of view of 
the operator who is a party to the bargain, it practically 
means compulsory membership in the miners’ union —the 
other party to the bargain — for any one seeking employment. 
From the point of view of the miners’ union it means an 
agreement to the bargain on the part of the operator before 
the miners will work for him. Hence it is that the operators 
and miners represented in the joint convention at Chicago 
have pledged their mutual support, and that the operators 
urge the members of the United Mine Workers to enlist in 
their ranks the coal miners in all the coal-producing States. 
The result of this new impetus is that the miners’ union is 
making rapid progress in Iowa, Kentucky, Alabama, and other 
States in which heretofore it has been weak.t The agree- 
ments reached at Chicago affect the wages and conditions of 


* Not annually, but whenever it is felt a radical change is necessary; usually 
at intervals longer than a year. See Webb, Industrial Democracy, vol. i. pp. 
192, 1938. Compare also the discussion of collective bargaining in these passages. 


t See the file of United Mine Workers’ Journal since January, 1898. 

The one thing at present which threatens to make it very difficult for the 
miners and operators of Pennsylvania, Ohio, Indiana, and Illinois to maintain the 
Chicago agreements is the fact that the mine workers are finding it almost im- 
possible to bring the miners of West Virginia into their organization. This is 
largely due to the fact that many of the West Virginia miners are negroes who 
cannot be persuaded to join a union. The operators in that State have taken 
advantage of the situation, and have neither given the advance in the price for 
mining which the operators in the other States have given nor changed the con. 
ditions under which mining is being carried on. The larger screens are still 
used, and the ten-hour day still obtains. The result is that the West Virginia 
operators have been able to undersell the Ohio operators in a large part of the 
markets usually supplied by Ohio. President Ratchford has sent out a circular 
letter stating the facts, and requesting “that the buyers and consumers of coal 

. refuse to purchase or consume West Virginia coal until fair conditions and 
living wages are granted to the miners of West Virginia.’’ This letter, dated 
May 16, 1898, is reprinted in the United Mine Workers’ Journal of May 19. 
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labor of over 146,000 men, or three-fifths of the total number 
employed in the bituminous coal mining in the United States, 
not to speak of those who have been benefited indirectly. 

The Chicago convention was not only “one of the most 
important interstate joint conventions of bituminous coal 
miners and operators ever held in America,” * it was perhaps 
the most remarkable gathering of employers and their work- 
men ever held in this country. Both parties believed that, 
with due recognition of mutual interests, they had placed their 
industry on as fair and square a basis as was possible in view 
of the great territorial extent which it occupied and of the 
varying conditions which had to be dealt with. At the close 
of the convention cheers were given for the leaders on both 
sides. The operators congratulated the miners on their good 
organization, and complimented their leader, President Ratch- 
ford, on his success in bringing order and harmony out of 
chaos and opposition. The miners praised the operators, and 
frankly admitted that they had received greater concessions 
than they had hoped for or expected. The convention closed 
appropriately by singing the national anthem. 

Jonn E. GEorceE. 
HARVARD UNIVERSITY. 


* Quoted from the Black Diamond, January 29, 1898, p. 126. In the same issue 
it is said that “the triumph for the principle of conciliation as a means of 
settling differences between employers and employees, which may and wil! arise 
about the price of labor, is far-reaching, and in this instance, where interests are 
so vast, diverse, and complex, it appears to be little short of wonderful to 
know that an agreement has been reached which insures peace in the coal-mining 
community for over a year.” 


> — 














NOTES AND MEMORANDA. 


RECENT LEGISLATION AND ADJUDICATION 
ON TRUSTS. 


Within the last year or two certain decisions of the courts 
and an investigation by the New York legislature* have 
revealed enough change in the legal position of trusts and 
monopolies to warrant some brief attention. 

Towards the close of the campaign of 1896 the Democratic 
party, relying upon a prevalent feeling of hostility to monopo- 
lies, turned its efforts towards convincing the voters that the 
Republican party was the friend of the trusts and the Demo- 
cratic party their enemy. It was apparently in part asa result 
of this campaign that the New York legislature, in its session of 
1897, appointed a joint committee of the Senate and Assembly - 
(containing, of course, a majority of Republicans) to make an 
investigation and to suggest legislation. The Democrats 
accused the Republicans of bad faith, and of a wish merely to 
protect the trusts ; while the Republicans naturally maintained 
that they were as anxious as their opponents to protect the 
people against the evils of monopoly. 

The committee held several public sessions, and took testi- 
mony, particularly with reference to the American Sugar 
Refining Company, the United States Rubber Company, the 
National Wall Paper Company, and the American Tobacco 
Company. The testimony shows in the main much of the 
same astonishing forgetfulness and ignorance of their own 
business on the part of the chief officers and managers of 
monopolies that have been exhibited in previous investiga- 
tions. But, on the whole, it appears that such managers are 
becoming somewhat more frank regarding their methods than 

* Report and Proceedings of the Joint Committee of the Senate and Assembly 


appointed to investigate Trusts, Senate Document, No, 40, pp. 1240; Albany and 
New York, 1897. 
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they were in earlier days; and one not infrequently finds bits 
of information that are exceedingly interesting. For exam- 
ple, Mr. Havemeyer said that he would not go into any busi- 
ness from which he could not make 15 to 20 per cent. on the 
capital invested, and knew “plenty ” of lines of business that 
during the years from 1893 to 1897 obtained that rate of 
profit. One of the methods employed by the monopolies, the 
system of “ factors’ agreements,” was explained in this investi- 
gation more fully than ever before. Under this system the 
companies, instead of making direct sales, go through the form 
of consigning their products to factors for sale under regula- 
tions which seem to give the companies a control over the 
distribution of the product, which, with their large if not ex- 
elusive control of the producing capacity, enables them to fix 
and maintain prices at will better than does any other method. 

The report proper makes the distinction between legal 
monopolies, natural monopolies, and capitalistic monopolies 
that has been made of late years by economists; and the com- 
mittee, quoting the definition of capitalistic monopolies origi- 
nally published in the Political Science Quarterly, says that it 
confines its investigations to that class of monopolies. It 
admits the benefits that come from the conduct of business on 
a large scale, but does not find that the economies effected 
bring about any reduction in prices to the consumer. Nor do 
these economies secure a more perfect product or better wages 
or more constant employment of labor. It does find that 
through the trusts a greater stability of price has been secured, 
but is doubtful whether this stability is of any advantage to 
the consumer. Especial attention is called to the question of 
over-capitalization and to the evils that come from speculation 
in the stocks of the monopolies. Yet the majority of the 
committee do not feel prepared to suggest a remedy for these 
evils. They fear that restrictions upon the issue of capital 
stock or requirement of the absolute payment in cash for such 
stock would drive capital from the State. 

As to general remedies, they are inclined to be more con- 
servative than most of their predecessors have been. They 
are unwilling in any way to limit the combination of capital, 
which may secure the benefits of the economies of large estab- 
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lishments, although they do oppose those combinations whose 
tendency is especially to restrict trade. They believe that 
foreign corporations should be put under the same restrictions 
as domestic corporations. But their chief effort is to secure 
publicity with reference to the actual working of the monopo- 
lies themselves, in order that in this way they may be en- 
abled to punish specific acts of oppression, while retaining the 
benefits that come from combination. To secure this end 
they submitted a bill, which became a law, investing the at- 
torney-general with power to examine witnesses under a sub- 
pena “to be issued on his application ex parte by a justice of 
the Supreme Court, conferring the constitutional guarantee 
of absolute immunity on those testifying.” 

This conservative recommendation of the majority was 
naturally attacked by the minority in a much more radical 
report. Among other things the minority recommended that 
the amount of capital which might be employed by a corpora- 
tion organized for the purpose of manufacturing or dealing 
with any of the necessaries of life be absolutely limited; that 
no stoek or bonds of such a corporation be issued except at 
par, and for money or property actually going into the 
treasury of said corporation; that the number of such corpora- 
tions which an individual or group of individuals might or- 
ganize or control be limited; that the listing or general mar- 
keting of the stock of such corporations be prohibited ; and 
that all speculation by directors or officers in the stock of such 
corporations be prohibited. 

Under the act passed* on the recommendation of the 
majority, the attorney-general attempted to investigate the 
affairs of the coal combination, with the result that certain 
features of the act were declared unconstitutional by the 
Supreme Court in July, 1897.— There it was held, first, that 
the law attempted to impose upon the judiciary administra- 
tive and therefore non-judicial functions, in that the attorney- 
general sought the aid of the court in determining whether or 
not he should commence an action under the act. But this 
point was not sustained by the Appellate Division.t Second, 


* New York Laws, 1897, ch. 383. + Matter of Attorney-general, 21 Misc. 101, 
+22 Appellate Division, 285. 





464 QUARTERLY JOURNAL OF ECONOMICS 


it was held that the protection furnished in the act to the per- 
son compelled to testify against himself was not sufficient to 
conform to the constitutional requirement. He was protected 
only against indictment for perjury, not from prosecution for 
the crime sought to be discovered by the examination. Still 
further, it was declared that the petition of the attorney- 
general was insufficient in form, in that its allegations were 
made merely on information and belief, without stating sources 
of information or grounds. The Appellate Division* sus- 
tained the lower court in its opinion that the attorney- 
general’s affidavits were not sufficient; and the Court of 
Appeals,f on a question of practice, without considering the 
merits of the case, dismissed it. The practical outcome of the 
legal contest is that under the law the attorney-general is un- 
able to obtain the information required in order to give full 
publicity to the work of the combinations. 

Of much greater significance, so far as the legal status of 
combinations in the country is concerned, are two recent deci- 
sions in the United States courts. The Supreme Court in the 
case of the United States v. the Trans-Missouri Freight As- 
sociation ¢t on March 22, 1897, held that the provisions respect- 
ing contracts, combinations, and the like, in the federal act of 
1890, “to protect trade and commerce against unlawful re- 
straints and monopolies,” apply to and cover common carriers 
by railroad, and “a contract between them in restraint of such 
trade or commerce is prohibited, even though the contract is 
entered into between competing railroads, only for the pur- 
pose of thereby effecting traffic rates for the transportation of 
persons and property”; and, further, that the Interstate Com- 
merce Act of 1887 is not inconsistent with the anti-trust law, 
and that the prohibitory provisions of the act of 1890 “apply 
to all contracts in restraint of interstate or foreign trade or 
commerce without exception or limitation, and are not con- 
fined to those in which the restraint is unreasonable.” Up to 
the date of this decision the only effective decisions in the 
way of restraining the trusts were those reached under the 
common law, notably the New York cases against the Sugar 


* 22 Appellate Division, 285. +155 N. Y. 441. ¢ 166 U. 8. 290. 
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Trust.* In these the ground of decision had been that in en- 
tering into the trust and giving over their powers to trustees 
they had been acting wlira vires. The decision that all 
such contracts, whether reasonable or unreasonable, are void 
under the act of 1890, is a very decided step towards making 
the law effective. Whether it is beneficial or not is another 
question. 

The still more recent decision of February 8, 1898, in the 
United States Circuit Court of Appeals in the sixth circuit, in 
the case of the United States v. Addyston Pipe and Steel 
Company, f carries this matter still further, in the only case 
which has directly upheld the act of 1890, so far as it concerns 
“capitalistic” monopolies. In the case brought against the 
Sugar Trust ¢ under the act, it was held that this trust was a 
contract of association for the manufacture of sugar, and did 
not involve the restraint of sales of merchandise to be deliv- 
ered across State lines, and that, therefore, the act did not 
apply. But in this last case against the Iron Pipe Trust it is 
held that “contracts which operate as a restraint upon the 
soliciting of orders for and the sale of goods in one State, to 
be delivered from another, are contracts in restraint of inter- 
state commerce within the meaning of the act of July 2, 
1890,” and are therefore illegal. This decision, moreover, 
emphasizes the distinction between the anti-trust law and the 
common-law rule. In rendering the decision, the court as- 
serted that “contracts that were in unreasonable restraint of 
trade at common law were not unlawful in the sense of being 
criminal, or as giving rise to an action for damages to one 
prejudicially affected thereby, but as simply void and not en- 
forceable. The effect of the anti-trust law of 1890 is to 
render such contracts, as applied to interstate commerce, un- 
lawful in the affirmative or positive sense, and punishable as a 
misdemeanor, and also to create a right of civil action for 
damages in favor of persons injured thereby, and a remedy by 
injunction in favor both of private persons and the public 
against the execution of such contracts and the maintenance 
of such trade restraints.” 


* People v. The North River Sugar Refining Company, 22 Abbott N. C. 164; 16 
Civ. Proc. 1; 54 Hun, 354; 121 N. Y. 582. 


+85 Federal Reporter, ). 271. +U. 8. v. E. C. Knight Co., 156 U. 8. 1. 
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Heretofore it has been felt that, owing to popular pressure, 
the legislatures were extremely hostile towards great aggrega- 
tions of capital, and that persons engaged in large enterprises, 
even though they were perfectly proper and beneficial to the 
public, must look to the courts for protection. The late deci- 
sions seem to show that the United States courts are now in- 
clined to interpret the new laws favorably, and that it will 
be necessary for manufacturers, as well as for the railroads, 
whenever they believe that contracts which in any way re- 
strain trade are beneficial and proper, to convince the people 
and the legislatures to that effect, and not to rely upon the 
courts to protect them against hostile legislation. 

When the report of the New York Investigating Committee 
was printed a little over a year ago, all of the States, with the 


exception of fourteen, had laws against trusts or combinations | 





| 


of capital; and, so far as the writer is acquainted with them, | 


all were direct attacks upon the existence of such combinae 
tions. During the legislative session of 1897 Arkansas and 
North Dakota passed similar laws. The New York statute, 
although it has proved ineffective, was beyond question more 
discriminating in spirit, and, in one respect at least, a step in 
the right direction. The intention of the law was to make it 
possible to ascertain accurately the methods of doing business 
by these organizations, and then, in the light of this knowledge, 
to enable the people to protect themselves against injuries, 
while preserving for themselves the benefits that might come 
from combination. Since the tendency of the United States 
courts to uphold and interpret favorably the hostile laws has 
become clear, it seems the more imperative for unprejudiced 
thinkers and investigators on this question to make clear to 
the people the exact nature of such combinations, so far as 
it can be learned, in order that the action of future legisla- 
tures may be wise, and not merely destructive. 


JEREMIAH W. JENEsS. 


CoRNELL UNIVERSITY. 
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In the second half of the academic year 1898-99 the place 
of Professor W. J. Ashley, absent on leave, will be taken at 
Harvard University by Dr. William Cunningham of Trinity 
College, Cambridge, England, who will offer two courses, one 
on the “Industrial Revolution in England” and the other 
on “ Western Civilization in its Economic Aspects.” It is 
possible that Dr. Cunningham, during his stay in the United 
States, will also give occasional lectures in other parts of the 
country. His established reputation assures him a cordial 
welcome from students of history and economics, 





AnotTaeEr Indian currency committee has been appointed by 
the British government, to consider proposals from the govern- 
ment of India looking to the definitive establishment of the 
gold standard in India. The appointment of the committee 
indicates that this step, to which strong opposition continues, ° 
will at least be carefully weighed before its adoption is settled. 
The conservative ministry has chosen as chairman of the new 
committee Sir H. H. Fowler, who was President of the Local 
Covernmeut Board under the late Liberal ministry, thus indi- 
cating that the question is not expected or desired to become 
the occasion of party differences. A strong committee has 
been selected, from which thorough inquiry and report may 
be expected. 





Amoné recent publications we note that Professor G. Cohn’s 
System der Nationalikonomie has reached its third volume, 
in which trade and transportation are taken up. In the pref- 
ace the author modestly expresses his doubt whether, in 
these days of multiplied special inquiry, any individual can 
wisely undertake, as has been the custom of German syste- 
matic writers, to cover the whole field of applied economics 
as well as of theory. The doubt may have been suggested by 
the publication, at the same time with this volume, of the 
completed fourth edition of the Handbuch der Politischen 
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Oekonomie, now bound in five portly volumes, for which the 
editor, Professor Schénberg, continues to have the co-opera- 
tion of a host of German economists. The publisher of the 
Handbuch (H. Laupp, Tiibingen) announces that any earlier 
edition will be accepted for the sum of 20 marks, in part pay- 
ment of the price (88 marks) of the new edition. 





THE report of the Massachusetts Commission on Street Rail- 
ways, which is noted in the list of current publications, con- 
tains not only a careful inquiry on the situation in that State, 
but also, in the appendices, a mass of important and valuable 
material which will render it of permanent value to investi- 
gators and legislators. The laws of the several States are 
analyzed, the conditions in the larger American cities are de- 
scribed, and those in European cities are not only described, 
but are illustrated by texts of important contracts and statutes. 
Those desiring to secure copies of the document should apply 
to the chairman of the commission, Mr. Charles F. Adams, 
Boston, who will give favorable attention to all reasonable 
requests. 





Tue act for the arbitration of controversies between rail- 
ways and their employees, passed by Congress in the current 
session, inaugurates no new policy. It does no more than to 
extend and elaborate the essential provisions of the similar act 
of 1888.* The older act had provided that a set of commis- 
sioners, with the Commissioner of Labor as chairman, might 
undertake mediation in such disputes; while, with the con- 
sent of both parties, a board of three arbitrators might under- 
take to arbitrate. In either case the expenses of the proceed- 
ings were to be borne by the United. States. The new act of 
June 1, 1898, is framed on the same lines, but with more care- 
ful specification of the procedure, and perhaps with greater 
likelihood of substantial results. It differs markedly from the 
measure suggested in the report of the commission which 
*25 U. S. Statutes at Large, 501 (October 1, 1888). 
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investigated the Chicago-Pullman strike of 1894, and then 

recommended that the United States courts should “ compel 

railroads to obey the decisions” of a body of arbitrators. 
Sections 2 and 3 of the new act read as follows: — 


SEcTION 2. That whenever a controversy concerning wages, hours of 
labor, or conditions of employment shall arise between a carrier subject 
to this act and the employees of such carrier, seriously interrupting or 
threatening to interrupt the business of said carrier, the chairman of the 
Interstate Commerce Commission and the Commissioner of Labor shall, 
upon the request of either party to the controversy, with all practicable 
expedition, put themselves in communication with the parties to such 
controversy, and shall use their best efforts, by mediation and concilia- 
tion, to amicably settle the same, and, if such efforts shall be unsuccess- 
ful, shall at once endeavor to bring about an arbitration of said contro- 
versy in accordance with the provisions of this act. 

Sect. 3. That, whenever a controversy shall arise between a carrier 
subject to this act and the employees of such carrier which cannot be 
settled by mediation and conciliation in the manner provided in the pre- 
ceding section, said controversy may be submitted to the arbitration of 
a board of three persons, who shall be chosen in the manner following: 
one shall be named by the carrier or employer directly interested; the 
other shall be named by the labor organization to which the employees 
directly interested belong, or, if they belong to more than one, by that 
one of them which specially represents employees of the same grade and 
class and engaged in services of the same nature as said employees so di- 
rectly interested. Provided, however, that, when a controversy involves 
and affects the interests of two or more classes and grades of employees 
belonging to different labor organizations, such arbitrator shall be agreed 
upon and designated by the concurrent action of all such labor organiza- 
tions; and, in cases where the majority of such employees are not mem- 
bers of any labor organization, said employees may by a majority vote 
select a committee of their own number, which committee shall have/the 
right to select the arbitrator on behalf of said employees. The twofthus 
chosen shall select the third commissioner of arbitration; but, if the 
event of their failure to name such arbitrator within five days after their 
first meeting, the third arbitrator shall be named by the commissioners 
named in the preceding section. A majority of said arbitrators shall be 
competent to make a valid and binding award under the provisions 
hereof... . 


The arbitrators so appointed have power to send for persons 
and papers, and to compel witnesses to attend and testify. 
The expenses of arbitration or conciliation, including a pay- 
ment of ten dollars a day to arbitrators, are to be defrayed 
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by the United States, up to a limit of $10,000 for any one 
year. 

The submission to arbitration, to which both parties are to 
accede in writing in advance, must contain provisions as fol- 
lows: (1) that the arbitrators shall make an award in thirty 
days, during which period “the status existing immediately 
prior to the dispute shall not be changed, provided that no 
employee shall be compelled to render personal service with- 
out his consent”; (2) that the award shall be filed with a cir- 
cuit court of the United States, and the findings of fact shall 
be “conclusive”; (3) that the parties will accede to the 
award, and that it may be specifically enforced by the court 
in equity, but no injunction or other process shall compel a 
laborer to perform a contract for service [no such provision 
as to employers] ; (4) that for three months after the award 
employers shall not discharge nor employees quit work “by 
reason of dissatisfaction” with the award, except after thirty 
days’ notice; (5) that the award shall be binding for one 
year,—i.¢., no new arbitration between the same persons shall 
be undertaken. 

Section 7 provides that, while arbitration is pending, no em- 
ployer may lawfully discharge an employee, party to the 
arbitration, “except for inefficiency, violation of law, or 
neglect of duty”; and that after arbitration the employer 
shall not discharge, “except for the causes aforesaid,” unless 
with thirty days’ notice; nor shall an employee quit work 
“without just cause,” unless with thirty days’ notice. These 
provisions, sufficiently difficult of enforcement in themselves, 
are further attenuated by the absence of any penalty except 
an undefined “liability for damages” and by an explicit recog- 
nition of the right of the employer to reduce the number of 
employees “ whenever in his judgment business necessities re- 
quire such reduction.” The section, thus limited, while it 
proves the desire of the legislator to promote the effectiveness 
of the measure, makes it clear also that, after all, its satisfac- 
tory working must depend mainly on the good will and good 
faith of the parties concerned. 
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APPENDIX. 


THE FRENCH WORKMEN’S COMPENSATION ACT. 


LoI CONCERNANT LES RESPONSABILITES DES ACCIDENTS DONT 
LES OUVRIERS SONT VICTIMES DANS LEUR TRAVAIL. 
(9 avril, 1898.) - 


TITRE I. 
INDEMNITES EN Cas D’ACCIDENTS. 


ARTICLE 1*. Les accidents survenus par le fait du travail, ou a 
Voceasion du travail, aux ouvriers et employés occupés dans |’indus- 
trie du batiment, les usines, manufactures, chantiers, les entreprises 
de transport par terre et par eau, de chargement et de déchargement, 
les magasins publics, mines, miniéres, carriéres, et, en outre, dans toute 
exploitation ou partie d’exploitation dans laquelle sont fabriquées ou 
mises en ceuvre des matieres explosives, ou dans laquelle il est fait 
usage d’une machine mue par une force autre que celle de )"homme 
ou des animaux, donnent droit, au profit de la victime ou de ses re- 
présentants, 4 une indemnité & la charge du chef d’entreprise, & la 
condition que l’interruption de travail ait duré plus de quatre jours. . 

Les ouvriers qui travaillent seuls d’ordinaire ne pourront étre assu- 
jettis & la présente loi par le fait de la collaboration accidentelle d’un 
ou de plusieurs de leurs camarades. 

ArT. 2. Les ouvriers et employés désignés a l’article précédent ne 
peuvent se prévaloir, 4 raison des accidents dont ils sont victimes 
dans leur travail, d’aucunes dispositions autres que celles de la pré- 
sente loi. 

Ceux dont le salaire annuel dépasse deux mille quatre cents francs 
(2,400 fr.) ne bénéficient de ces dispositions que jusqu’a concurrence 
de cette somme. Pour le surplus, ils n’ont droit qu’au quart des 
rentes ou indemnités stipulées a l’article 3, & moins de conventions 
contraires quant au chiffre de la quotité. 

Art. 8. Dans les cas prévus a l'article 1*, l’ouvrier ou l’employé 
a droit : — 

Pour l’incapacité absolue et permanente, & une rente égale aux 
deux tiers de son salaire annuel; 
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Pour l’incapacité partielle et permanente, 4 une rente égale & la 
moitié de la réduction que l’accident aura fait subir au salaire; 

Pour l’incapacité temporaire, 4 une indemnité journaliére égale & 
la moitié du salaire touché au moment de l’accident, si l'incapacité de 
travail a duré plus de quatre jours et & partir du cinquiéme jour. 

Lorsque l’accident est suivi de mort, une pension est servie aux 
personnes ci-aprés désignées, & partir du décés, dans les conditions 
suivantes : — 

A. Une rente viagére égale & 20 p. 100 du salaire annuel de la vic- 
time pour le conjoint survivant non divorcé ou séparé de corps, 4 la 
condition que le mariage ait été contracté antérieurement i l’accident. 

En cas de nouveau mariage, le conjoint cesse d’avoir droit a la 
rente mentionnée ci-dessus ; il lui sera alloué, dans ce cas, le triple de 
cette rente a titre d’indemnité totale. 

B. Pour les enfants, légitimes ou naturels, reconnus avant |’acci- 
dent, orphelins de pere ou de mére, Agés de moins de seize ans, une 
rente calculée sur le salaire annuel de la victime 4 raison de 15 p. 100 
de ce salaire s'il n’y a qu’un enfant, de 25 p. 100 s’il y en a deux, de 
35 p. 100 s’il y en a trois, et 40 p. 100 s’il y en a quatre ou un plus 
grand nombre. 

Pour les enfants, orphelins de pére et de mére, la rente est periee 
pour chacun d’eux & 20 p. 100 du salaire. 

L’ensemble de ces rentes ne peut, dans le premier cas, dépasser 
40 p. 100 du salaire ni 60 p. 100 dans le second. 

C. Si la victime n’a ni conjoint ni enfant dans les termes des 
paragraphes A et B, chacun des ascendants et descendants qui ¢tait 
& sa charge recevra une rente viagére pour les ascendants et payable 
jusqu’aé seize ans pour les descendants. Cette rente sera égale i 10 p. 
100 du salaire annuel de la victime, sans que le montant total des 
rentes ainsi allouées puisse dépasser 30 p. 100. 

Chacune des rentes prévues ‘par le paragraphe C est, le cas échéant, 
réduite proportionnellement. 

Les rentes constituées en vertu de la présente loi sont payables par 
trimestre; elles sont incessibles et insaisissables, 

Les ouvriers étrangers, victimes d'accidents qui cesseront de résider 
sur le territoire francais, recevront, pour toute indemnité, un capital 
égal a trois fois la rente qui leur avait été allouée. 

Les représentants d’un ouvrier étranger ne recevronut aucune indem- 
nité si, au moment de I’accident, il ne résidait pas sur le territoire 
francais. 

Art. 4. Le chef d’entreprise supporte en outre les frais médicaux 
et pharmaceutiques et les frais funéraires. Ces derniers sont évalués 
4 la somme de cent francs (100 fr.) au maximum. 
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Quant aux frais médicaux et pharmaceutiques, si la victime a fait 
choix elle-méme de son médecin, le chef d’entreprise ne peut étre 
tenu que jusqu’é concurrence de la somme fixée par le juge de paix 
du canton, conformément aux tarifs adoptés dans chaque départe- 
ment pour l’assistance médicale gratuite. 

Art. 5. Les chefs d'entreprise peuvent se décharger pendant les 
trente, soixante ou quatre-vingt-dix premiers jours ’ partir de l’acci- 
dent, de l’obligation de payer aux victimes les frais de maladie et 
l’indemnité temporaire, ou une partie seulement de cette indemnité, 
comme il est spécifié ci-aprés, s’ils justifient : — 

1° Qu’ils ont affilié leurs ouvriers & des sociétés de secours mutuels 
et pris & leur charge une quote-part de la cotisation qui aura été 
déterminée d’un commun accord, et en se conformant aux statuts- 
type approuvés par le ministre compétent, mais qui ne devra pas étre 
inférieure au tiers de cette cotisation ; 

2° Que ces sociétés assurent & leurs membres, en cas de blessures, 
pendant trente, soixante ou quatre-vingt-dix jours, les soins médicaux 
et pharmaceutiques et une indemnité journaliére. 

Si l’indemnité journalitre servie par la société est inférieure & la 
moitié du salaire quotidien de la victime, le chef d’entreprise est tenu 
de lui verser la différence. 

ArT. 6. Les exploitants de mines, minitres, et carriéres peuvent 
se décharger des frais et indemnités mentionnés a l’article précédent 
moyennant une subvention annuelle versée aux caisses ou soci¢tés 
de secours constituées dans ces entreprises en vertu de la loi du 29 
juin 1894. 

Le montant et les conditions de cette subvention devront étre ac- 
ceptés par la sociéié et approuvés par le ministre des travaux publics. 

Ces deux dispositions seront applicables 4 tous autres chefs d’in- 
dustrie qui auront créé en faveur de leurs ouvriers des caisses par- 
ticulitres de secours en conformité du titre III. de la loi du 29 juin 
1894. L’approbation prévue ci-dessus sera, en ce qui les concerne, 
donnée par le ministre du commerce et de ]’industrie. 

Art. 7. Indépendamment de I'action résultant de la présente loi, 
la victime ou ses représentants conservent, contre les auteurs de |’ac- 
cident autres que le patron ou ses ouvriers et préposés, le droit de 
réclamer la réparation du préjudice caus¢, conformément aux régles 
du droit commun. 

L'indemnité qui leur sera allouce exonérera i due concurrence le 
chef d’entreprise des obligations mises i sa charge. 

Cette action contre les tiers responsables pourra méme étre exer- 
cée par le chef d'entreprise, 4 ses risques et périls, au lieu et place de 
la victime ou de ses ayants droit, si ceux-ci négligent d’en faire usage. 
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Art. 8, Le salaire qui servira de base 4 la fixation de l’indemnité 
allouée a l’ouvrier 4gé de moins de seize ans ou a |’apprenti victime 
d’un accident ne sera pas inférieur au salaire le plus bas des ouvriers 
valides de la méme catégorie occupés dans l'entreprise. 

Toutefois, dans le cas d’incapacité temporaire, l’indemnité de l’ou- 
vrier 4gé de moins de seize ans ne pourra pas dépasser le montant de 
son salaire. 

Art. 9. Lors du réglement définitif de la rente viagére, aprés le 
délai de revision prévu 4 l’article 19, la victime peut demander que 
le quart au plus du capital nécessaire 4 1|’établissement de cette rente, 
calculé d’aprés les tarifs dressés pour les victimes d’accidents par la 
caisse des retraites pour la vieillesse, lui soit attribué en espéces. 

Elle peut aussi demander que ce capital, ou ce capital réduit du 
quart au plus comme il vient d’étre dit, serve & constituer sur sa téte 
une rente viagére réversible, pour moitié au plus, sur la téte de son 
conjoint. Dans ce cas, la rente viagére sera diminuée de facon qu’il 
ne résulte de la réversibilité aucune augmentation de charges pour le 
chef d’entreprise. 

Le tribunal, en chambre du conseil, statuera, sur ces demandes. 

Art. 10. Le salaire servant de base ’ la fixation des rentes s’en- 
tend, pour l’ouvrier occupé dans l’entreprise pendant les douze mois 
écoulés avant l’accident, de la rémunération effective qui lui a.été 
allouée pendant ce temps, soit en argent, soit en nature. 

Pour les ouvriers occupés pendant moins de douze mois avant 
l’accident, il doit s’entendre de la rémunération effective qu’ils ont 
recue depuis leur entrée dans l’entreprise, augmentée de la rémunéra- 
tion moyenne qu’ont recue, pendant la période nécessaire pour com- 
pléter les douze mois, les ouvriers de la méme catégorie. 

Si le travail n’est pas continu, le salaire annuel est calculé tant 
d’aprés la rémunération recue pendant la période d’activité que 
d’aprés le gain de l’ouvrier pendant le reste de l’année. 


TITRE II. 
D&cLARATION DES ACCIDENTS ET ENQUETE. 


Art. 11. Tout accident ayant occasionné une incapacité de travail 
doit étre déclaré, dans les quarante-huit heures, par le chef d’entre- 
prise ou ses préposés, au maire de la commune qui en dresse procés- 
verbal. 

Cette déclaration doit contenir les noms et adresses des témoins de 
Vaccident. I] y est joint un certificat de médecin indiquant l'état de 
la victime, les suites probables de l’accident et 1l’époque a laquelle il 
sera possible d’en connaitre Je résultat définitif. 
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La méme déclaration pourra étre faite par la victime ou ses repré- 
sentants. 

Récépissé de la déclaration et du certificat du médecin est remis 
par le maire au déclarant. 

Avis de l’accident est donné immédiatement par le maire 4 |’in- 
specteur divisionnaire ou départemental du travail ou a l’ingénieur 
ordinaire des mines chargé de la surveillance de |’entreprise. 

L’article 15 de la loi du 2 novembre 1892 et l'article 11 de la loi 
du 12 juin 1893 cessent d’étre applicables dans les cas visés par la 
présente loi. 

Art. 12. Lorsque, d’aprés le certificat médical, la blessure parait 
devoir entrainer la mort ou une incapacité permanente absolue ou 
partielle de travail, le maire transmet immédiatement copie de la 
déclaration et le certificat médical au juge de paix du canton ow |’ac- 
cident s’est produit. 

Dans les vingt-quatre heures de la réception de cet avis, le juge de 
paix procéde & une enquéte a l'effet de rechercher : — 

1° La cause, la nature, et les circonstances de |’accident ; 

2° Les personnes victimes et le lieu ou elles se trouvent ; 

3° La nature des lésions ; 

4° Les ayants droit pouvant, le cas échéant, prétendre a une indem- 
nité; 

5° Le salaire quotidien et le salaire annuel des victimes. 

Art. 13. [Regulates the mode in which judicial inquiry on acci- 
dents shall proceed. ] 

Art. 14. Sont punis d’une amende de un a quinze francs (1 a 15 
fr.) les chefs d’industrie ou leurs préposés qui ont contrevenu aux dis- 
positions de l'article 11. 

En cas de récidive dans l'année, l’amende peut étre élevée de seize 
a trois cents francs (16 4 300 fr.). 

L’article 463 du code pénal est applicable aux contraventions pré- 
vues par le présent article. 


TITRE III. 
Comp£TENCE.— JURISDICTIONS.— ProckpuRE.— REVISION. 


Art. 15. Les contestations entre les victimes d’accidents et les 
chefs d’entreprise, relatives aux frais funéraires, aux frais de maladie 
ou aux indemnités temporaires, sont jugées en dernier ressort par le 
juge de paix du canton ow |’accident s’est produit & quelque chiffre 
que la demande puisse s’¢lever. 

Art. 16. En ce qui touche les autres indemnités prévues par la 
présente loi, le président du tribunal de l’arrondissement convoque, 
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dans les cing jours & partir de la transmission du dossier, la victime 
ou ses ayants droit et le chef d’entreprise, qui peut se faire repré- 
senter. 

S’il y a accord des parties intéressées, l’indemnité est définitive- 
ment fixée par l’ordonnance du président, qui donne acte de cet 
accord, 

Si l’accord n’a pas lieu, l’affaire est renvoyée devant le tribunal, 
qui statue comme en matitre, sommaire, conformément au titre 
XXIV. du livre II. du code de procédure civile. 

Si la cause n’est pas en état, le tribunal sursoit 4 statuer et ]’in- 
demnité temporaire continuera a étre servie jusqu’é la décision 
définitive. 

Le tribunal pourra condamner le chef d'entreprise & payer une 
provision, sa décision sur ce point sera exécutoire nonobstant appel. 

Art. 17. [As to appeals from the courts of first jurisdiction. ] 

Art. 18. L’action en indemnité prévue par la présente loi se 
prescrit par un an & dater du jour de l’accident. 

Art. 19. La demande en révision de l’indemnité fondée sur une 
aggravation ou une atténuation de l’infirmité de la victime ou son 
déces par suite des conséquences de |l’accident, est ouverte pendant 
trois ans & dater de l’accord intervenu entre les parties ou de la 
décision définitive. i 

Le titre de pension n’est remis 4 la victime qu’a l’expiration des 
trois ans. 

Art. 20. Aucune des indemnités déterminées par la présente loi 
ne peut étre attribuée a la victime qui a intentionnellement provoqué 
l’accident. 

Le tribunal a le droit, s’il est prouvé que l’accident est dai & une 
faute inexcusable de l’ouvrier, de diminuer la pension fixée au 
titre Ie. 

Lorsqu’il est prouvé que |’accident est dai 4 la faute inexcusable 
du patron ou de ceux qu’il s’est substitué dans la direction, l’indem- 
nité pourra étre majorée, mais sans que la rente ou le total des rentes 
allouées puisse dépasser soit la réduction soit le montant du salaire 
annuel. 

Art. 21. Les parties peuvent toujours, apres détermination du 
chiffre de l’indemnité due a la victime de l’accident, décider que le 
service de la pension sera suspendu et remplacé, tant que |’accord 
subsistera, par tout autre mode de réparation. 

Sauf dans le cas prévu & l’article 3, paragraphe A, la pension ne 
pourra étre remplacée par le payement d’un capital que si elle n’est 
pas supérieure & 100 fr. 

ArT. 22. Le bénéfice de l’assistance judiciaire est accordé de plein 
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droit, sur le visa du procureur de la République, a la victime de 
Vaccident ou & ses ayants droit, devant le tribunal. 

A cet effet, le president du tribunal adresse au procureur de la 
République, dans les trois jours de la comparution des parties prévue 
par l’article 16, un extrait de son procés-verbal de non-conciliation ; 
il y joint les pieces de |’affaire. 

Le procureur de la République proctde comme il est prescrit A 
Varticle 13 (paragraphes 2 et suivants) de la loi du 22 janvier 1851. 

Le bénéfice de l’assistance judiciaire s’étend de plein droit aux in- 
stances devant le juge de paix, i tous les actes d’exécution mobiliére 
et immobiliére, et & toute contestation incidente a l’exécution des 
décisions judiciaires. 


TITRE IV. 
GARANTIES. 


Art. 23. La créance de la victime de l’accident ou de ses ayants 
droit relative aux frais médicaux, pharmaceutiques, et funéraires ainsi 
qu’aux indemnités allouées 4 la suite de l’incapacité temporaire de 
travail, est garantie par le privilege de l’article 2101 du code civil et 
y sera inscrite sous le n° 6. 

Le payement des indemnités pour incapacité permanente de travail 
ou accidents suivis de mort est garanti conformément aux disposi- 
tions des articles suivants. 

Art. 24. A défaut, soit par les chefs d’entreprise débiteurs, soit 
par les sociétés d’assurances & primes fixes ou mutuelles, ou les syn- 
dicats de garantie liant solidairement tous leurs adhérents, de 
s’acquitter, au moment de leur exigibilité, des indemnités mises a 
leur charge A la suite d’accidents ayant entrainé la mort ou une inca- 
pacité permanente de travail, le payement en sera assuré aux intér- 
essés par les soins de Ja caisse nationale des retraites pour la vieil- 
lesse, au moyen d’un fonds spécial de garantie constitué comme il va 
étre dit et dont la gestion sera confice a la-dite caisse. 

Art. 25, Pour la constitution du fonds spécial de garantie, il sera 
ajouté au principal de la contribution des patentes des industriels 
visés par l'article 1, quatre centimes (0 fr. 04) additionnels. Il sera 
percu sur les mines une taxe de cing centimes (0 fr. 05) par hectare 
concédé. 

Ces taxes pourront, suivant les besoins, étre majorées ou réduites 
par la loi de finances. 

Art. 26. La caisse nationale des retraites exercera un recours 
contre les chefs d’entreprise débiteurs, pour le compte desquels des 
sommes auront ¢té payées par elle, conformément aux dispositions 
qui précédent. 
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En cas d’assurance du chef d’entreprise, elle jouira, pour le rem- 
boursement de ses avances, du privilége de l’article 2102 du code civil 
sur l’indemnité due par |’assureur et n’aura plus de recours contre le 
chef d’entreprise. 

Un réeglement d’administration publique déterminera les conditions 
d’organisation et de fonctionnement du service conféré par les dis- 
positions précédentes 4 la caisse nationale des retraites et, notam- 
ment, les formes du recours i exercer contre les chefs d'entreprise 
débiteurs ou les sociétés d’assurances et les syndicats de garantie, 
ainsi que les conditions dans lesquelles les victimes d’accidents ou 
leurs ayants droit seront admis 4 réclamer i la caisse le payement de 
leurs indemnités. 

Les décisions judiciaires n’emporteront hypothéque que si elles sont 
rendues au profit de la caisse des retraites exercant son recours contre 
les chefs d’entreprise ou les compagnies d’assurances. 

Art. 27. Les compagnies d’assurances mutuelles ou a primes 
fixes contre les accidents, francaises ou étrangéres, sont soumises i la 
surveillance et au contréle de |’Etat et astreintes & constituer des 
réserves ou cautionnements dans les conditions déterminées par un 
reglement d’administration publique. 

Le montant des réserves ou cautionnements sera affecté par privi- 
lege au payement des pensions et indemnités. 

Les syndicats de garantie seront soumis i la méme surveillance, et 
un reglement d’administration publique déterminera les conditions de 
leur création et de leur fonctionnement. 

Les frais de toute nature résultant de la surveillance et du contréle 
seront couverts au moyen de contributions proportionnelles au mon- 
tant des réserves ou cautionnements, et fix¢és annuellement, pour 
chaque compagnie ou association, par arrété du ministre du com- 
merce, 

Art. 28. Le versement du capital représentatif des pensions 
allouées en vertu de la présente loi ne peut étre exigé des débiteurs. 

Toutefois, les débiteurs qui désireront se libérer en une fois pour- 
ront verser le capital représentatif de ces pensions & la caisse na- 
tionale des retraites, qui établira 4 cet effet, dans les six mois de la 
promulgation de la présente loi, un tarif tenant compte de la mortal- 
ité des victimes d’accidents et de leurs ayants droit. 

Lorsqu’un chef d’entreprise cesse son industrie, soit volontaire- 
ment, soit par déces, liquidation judiciaire, ou faillite, soit par cession 
d’établissement, le capital représentatif des pensions 4 sa charge 
devient exigible de plein droit et sera versé i la caisse nationale des 
retraites. Ce capital sera déterminé au jour de son exigibilité, 
d’apres le tarif visé au paragraphe précédent. 
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Toutefois le chef d'entreprise ou ses ayants droit peuvent étre 
exonérés du versement de ce capital, s’ils fournissent des garanties 
qui seront & déterminer par un réglement d’administration publique. 


TITRE V. 
Dispositions GENERALES. 


Art. 29. [Documents and certificates made out under the provi- 
sions of the act to be delivered gratis and free of stamp tax. ] 

Art. 30. Toute convention contraire 4 la présente loi est nulle de 
plein droit. 

Art. 31. Les chefs d’entreprise sont tenus, sous peine d’une 
amende de un a quinze francs (1 ’ 15 fr.), de faire afficher dans 
chaque atelier la présente loi et les reglements d’administration rela- 
tifs &.son exécution. 

En cas de récidive dans la méme année, l’amende sera de seize A 
cent francs (16 a 100 fr.). 

Les infractions aux dispositions des articles 11 et 31 pourront étre 
constatées par les inspecteurs du travail. 

Art. 82. I] n’est point dérogé aux lois, ordonnances, et reglements 
concernant les pensions des ouvriers, apprentis, et journaliers apparte- 
nant aux ateliers de la marine et-eélles des ouvriers immatriculés des 
manufactures d’armes dépendant du ministére de la guerre. 

Art. 33, La présente loi ne sera applicable que trois mois aprés 
la publication officielle des décrets d’administration publique qui 
doivent en régler ]’exécution. 

Art. 34. Un réglement d’administration publique déterminera 
les conditions dans lesquelles la pellets loi pourra étre appliquée a 
l’Algérie et aux colonies. 
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